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In countries receiving foreign aid, non-state justice system
This dramatically influences the prospects of internatio
attention to foreign policy toward non-state justice. This
engaged non-state justice between 2008 and 2018, illumin
poses a new classificatory typology of donor approaches t
acceptance, transformation, and rejection) and four go
terinsurgency). It then explores how the nine largest ru
a structured comparison of policy documents as well a
proaches. Donors strongly favored risk-averse approache
as state-building or counterinsurgency—sometimes prom
reasonable prospect of success. Overall, major rule-of-law
engagement, a failure to grapple with the nuances of leg

En los países que reciben ayuda extranjera, son los sistem
los que, generalmente, se encargan de la mayoría de las 
los esfuerzos internacionales para promover el Estado de
a las políticas exteriores en materia justicia no estatal. Es
de asistencia del Estado de derecho se relacionaron co
teoría y sobre la realidad de la política entre donantes 
los enfoques por parte de los donantes con relación a la
reconocimiento, aceptación, transformación, rechazo) y
strucción del Estado, contrainsurgencia). A continuació
asistencia del Estado de derecho abordaron la justicia n
políticos, así como a través de estudios de casos relativos 
favorecieron fuertemente aquellos enfoques de aversión
able. Ciertos objetivos políticos, como la construcción d
de decisiones más arriesgadas, pero solo cuando estos t
éxito. En general, los principales donantes del Estado d
participación mínima con las partes interesadas, una inc
de pruebas que respaldaran las políticas existentes. 

Dans les pays bénéficiaires de l’aide internationale, des 
gion gèrent généralement la plupart des conflits juridiq
les perspectives des efforts internationaux visant à prom
intéressés à la politique étrangère relative à la justice no
nisseurs d’aide à l’État de droit dans la justice non état
cache derrière la politique des États donateurs et sa réali
de donateurs de la justice non étatique en détaillant cinq
et quatre objectifs (réforme judiciaire, reconnaissance 
explore le traitement de la justice non étatique des neu
d’une comparaison structurée de documents politiques 
complètes. Les donateurs ont largement préféré des app
réussite. Certains objectifs politiques, comme la création
des choix plus risqués, mais seulement quand il existait u
l’ensemble, les plus gros donateurs en faveur de l’État d
cielle et minime, d’une absence de confrontation aux nu
pour soutenir les politiques existantes. 
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oted in custom or religion generally handle most legal disputes. 
fforts to promote the rule of law, yet scholars have paid little 
r explores how the nine largest rule-of-law-assistance providers 

g the theory behind, and the reality of, donor-state policy. It pro- 
n-state justice detailing five strategies (denial, acknowledgment, 
udicial reform, symbolic recognition, state-building, and coun- 
-law-assistance donor states addressed non-state justice through 

e studies of the five donors with the most comprehensive ap- 
en when this made success unlikely. Certain policy goals—such 

 riskier choices, but only with a compelling justification and a 
ors displayed risk-averse, superficial policy, minimal stakeholder 
ralism, and a lack of evidence to support existing policies. 

 justicia no estatales, arraigados en la costumbre o en la religión, 
tas legales. Esto influye drásticamente sobre las perspectivas de 

echo. Sin embargo, los académicos han prestado poca atención 

tículo estudia las maneras cómo los nueve mayores proveedores 
 justicia no estatal entre 2008 y 2018. Esto arroja luz sobre la 
ados. El artículo propone una nueva tipología clasificatoria de 
cia no estatal. Esta tipología detalla cinco estrategias (negación, 
ro objetivos (reforma judicial, reconocimiento simbólico, con- 
 artículo estudia cómo los nueve mayores Estados donantes de 
atal a través de una comparación estructurada de documentos 
cinco donantes con los enfoques más exhaustivos. Los donantes 
iesgo, incluso cuando esto hacía que el éxito fuera poco prob- 
tado o la contrainsurgencia, a veces actuaban como impulsores 
 una justificación convincente y una perspectiva razonable de 
echo mostraron una política superficial y reacia al riesgo, una 
dad para abordar los matices del pluralismo jurídico y una falta 

es judiciaires non étatiques ancrés dans la tradition ou la reli- 
Cet état de fait entraîne des conséquences très importantes sur 
ir l’État de droit. Pourtant, les chercheurs se sont encore peu 

tique. Cet article examine l’implication des neuf plus gros four- 
entre 2008 et 2018, mettant ainsi en lumière la théorie qui se 
 propose une nouvelle typologie de classification des approches 
égies (déni, reconnaissance, acceptation, transformation, rejet) 
olique, création d’un État, lutte contre l’insurrection). Puis, il 
s gros États donateurs d’assistance à l’État de droit par le biais 
 que d’études de cas de cinq donateurs aux approches les plus 
s réticentes aux risques, même lorsque cela compromettait leur 
 État ou la lutte contre l’insurrection, ont parfois poussé à faire 
aison convaincante et une chance raisonnable de réussite. Dans 
it ont fait montre d’une implication politique frileuse, superfi- 
s du pluralisme juridique et d’un manque d’éléments probants 
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2 Promoting Law Beyond the State 

Introduction 

The rule of law is foundational for a just legal order, democ- 
racy, and good governance ( Fukuyama 2014 ). 1 It is seen as 
fundamental to successful post-conflict state-building ( Blair 
2021 ) as well as counterterrorism and counterinsurgency ef- 
forts ( Wimpelmann 2013 ). Major Western donors have ele- 
vated rule-of-law promotion to a foreign policy priority. The 
rule of law assumes a central legal system that can project 
binding regulations uniformly over its territory and monop- 
olize legitimate violence. Most developed states meet these 
conditions; however, they are the exception globally ( Börzel 
and Risse 2021 ). While all states feature legal pluralism, 
wherein “two or more legal systems coexist” ( Merry 1988 , 
870), the importance of non-state justice varies dramatically. 

In most countries that receive foreign aid, the vast ma- 
jority of legal disputes are handled by non-state justice sys- 
tems rooted in custom or religion ( Kyed 2011 , 5). Non- 
state justice refers to systematized, quasi-legal processes 
not involving the state’s implementation of state laws. The 
prevalence of non-state justice dramatically influences the 
prospects of international efforts to promote the rule of 
law and related goals such as supporting access to jus- 
tice, gender equality, human rights, and transitional jus- 
tice ( Stromseth, Wippman, and Brooks 2006 ; Kochanski 
2020 ). Beyond their adjudicatory role, non-state justice au- 
thorities can help maintain stability or trigger violent con- 
flicts ( Mustasilta 2019 ). Engagement with non-state justice 
frequently underpins internationally backed counterinsur- 
gency, stabilization, and state-building efforts ( Ansorg and 

Gordon 2021 ). 
Yet only in the mid-2000s, after decades of underperform- 

ing state-centric efforts, did non-state justice become a pri- 
ority ( Janse 2013 , 181). It remains so and has even become a 
key consideration for the SDG16 + goals. Despite the preva- 
lence of non-state justice, even relatively foundational un- 
derstandings of this policy shift remain lacking. This article 
explores two important questions: (1) How have major rule- 
of-law donors approached non-state justice in their foreign 

policy? (2) How can those approaches be understood? 
The paper contributes to understanding how major 

donor states approach foreign policy toward non-state jus- 
tice in several ways. It develops a new classificatory typol- 
ogy of foreign policy approaches toward non-state justice 
drawing on an assessment of over 10 years of major donor 
policies. It proposes five main strategies: denial, acknowl- 
edgment, acceptance, transformation, and rejection. It also 

shows that non-state justice policies generally articulate at 
least one of four goals: judicial reform, symbolic recogni- 
tion, state-building, and/or counterinsurgency. 

This paper also analyzes the policy stances of the nine 
largest donor states that together contributed over 95 per- 
cent of all rule-of-law assistance, namely Australia, Canada, 
Germany, Japan, the Netherlands, Norway, New Zealand, 
the United Kingdom, and the United States. 2 These coun- 

1 At minimum, the rule of law requires law to be general, clear, stable, prospec- 
tive, public, and universal. It demands sufficient regulations and mechanisms to 
adjudicate legal disputes nationwide and a government bound by the law. Other 
understandings of the rule of law can include significant political, cultural, and 
economic requirements. Non-state justice systems often have meaningful judicial 
authority and autonomy and feature normative commitments that challenge the 
rule of law’s core assumptions. For example, non-state justice frequently priori- 
tizes communal harmony over personal justice, is not applied uniformly, or privi- 
leges certain groups, such as men over women. 

2 Based on 2016 OECD data, see the “Understanding Donor Policy” section 
for more details. 

tries collectively spent $1,821.51 million US dollars on rule- 
of-law promotion out of a total of $1,905.754 million. 

Three main arguments are presented. First, major foreign 

donors view non-state justice as distinct from state justice. 
Second, independent of their overarching risk profile, these 
donors favor approaches toward non-state justice with less 
risk, especially the risk of association with legal venues that 
violate human rights, even at the expense of policy inconsis- 
tency or policy coherence. Acknowledgment and transformation 

strategies are strongly preferred over acceptance and rejection . 
Third, foreign donors only approve riskier strategies when 

a goal exists that justifies taking additional risks. Such poli- 
cies tend to be efforts to stabilize existing regimes and/or 
defeat insurgencies. Policy, however, returns to more risk- 
averse strategies when riskier approaches have not achieved 

the desired results and there is little prospect of future suc- 
cess. Overall, a review of major donors’ policies shows the 
prevalence of risk-averse, superficial policy toward non-state 
justice, minimal stakeholder engagement, a failure to grap- 
ple with the nuances of legal pluralism, and a lack of evi- 
dence to support existing policies. 

This article consists of seven main sections. Section “Un- 
derstanding Law Beyond the State” provides an overview of 
non-state justice and the need for more scholarship on how 

international actors relate to it. Section “A Classificatory Ty- 
pology of Engagement with Non-State Justice” proposes a 
new typology to better understand foreign policy toward 

non-state justice. Drawing upon the classifications provided 

by the typology and empirical analysis of donor policy doc- 
uments from 2010 to 2020, Section “Understanding Donor 
Policy” argues that major donor policy reflects the preva- 
lence of risk aversion. Section “Research Approach” de- 
scribes the research approach. Sections “Major Donor State 
Approaches toward Non-State Justice” and “Case Studies”
probe the plausibility of this claim and find that donor states 
displayed policy preferences consistent with that argument. 
Section “Major Donor State Approaches toward Non-State 
Justice” compares how the nine largest rule-of-law-assistance 
donor nations approached non-state justice from 2008 to 

2018. Section “Case Studies” explores case studies from the 
donors that articulated a proactive approach, namely the 
United States, the United Kingdom, Australia, the Nether- 
lands, and Germany. The “Conclusion” section examines 
the implications of the research. 

Understanding Law Beyond the State 

Non-state justice systems can vary dramatically between 

states and even within states. Nevertheless, non-state jus- 
tice falls into three main clusters: (1) religious, (2) cus- 
tomary, and (3) alternative dispute resolution (ADR). Re- 
ligious legal systems are predicated on principles of con- 
duct rooted in established structures of belief and worship, 
such as Islamic law. Customary law reflects expected be- 
havior within a community. For example, among Pashtuns, 
the law code Pashtunwali holds great sway ( Braithwaite and 

Wardak 2013 ). State law may be based on custom or re- 
ligion. Still, fundamental differences exist depending on 

what concepts are codified in state law and whether state 
power is harnessed to regulate behavior. ADR consists of 
arbitration, mediation, and other third-party dispute reso- 
lution. US businesses, for instance, may require employees 
to resolve disputes in arbitration even though it deprives 
them of legal protections enshrined in state law ( Rahman 

and Thelen 2019 ). Unlike religious or customary law, 
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GE O F F R E Y SW E N S O N 3 

individuals do not need to be members of a religion or a 
particular community. Though not necessarily required to 

follow all state law, the state regulates ADR processes and 

may even enforce their decisions. While analytically distinct, 
they can overlap in practice. Custom, for instance, may re- 
flect religious beliefs or ADR could incorporate customary 
practices. 

Non-state justice poses major opportunities and risks 
for international actors. Non-state mechanisms may en- 
joy greater local legitimacy and effectiveness ( Mcloughlin 

2015 ). They tend to be less bureaucratically entrenched 

than state judicial institutions but difficult to reform with- 
out compromising their utility ( Isser 2011 ). In countries 
with weak or heavily contested state institutions, non-state 
authorities can help preserve local stability or bolster insur- 
gencies ( Lazarev 2023 ). Successful non-state justice initia- 
tives generally require extensive local knowledge that may 
make it difficult or less rewarding for donors seeking large- 
scale, demonstrable change ( Ubink 2018 ). Non-state justice 
programs also raise serious implementation and monitor- 
ing challenges. Moreover, these systems may be deeply im- 
plicated in colonial rule and may still serve neocolonial pur- 
poses ( Sesay 2021 ). They can also favor powerful actors, con- 
travene human rights norms, or strengthen unaccountable, 
patriarchal authorities ( Branch 2014 ). 

While scholars have increasingly explored the various 
roles and forms of legal institutions beyond the state, they 
rarely examine the implications of legal pluralism on in- 
ternational assistance ( Arjona, Kasfir, and Mampilly 2015 ; 
Börzel and Risse 2021 ; Provost 2021 ). There are notable ex- 
ceptions that address legal pluralism and assistance to devel- 
oping countries in general ( Baker 2010 ; Janse 2013 ; Corradi 
2014 ; Tamanaha 2021 ) and after conflict ( Isser 2011 ; Barma 
2017 ; Blair 2021 ). This article focuses on some important 
areas that remain underexplored by systematically examin- 
ing and classifying donor approaches as well as showing that 
whatever their stated intentions, in practice, risk aversion is 
the defining feature of donor policy. 

A Classificatory Typology of Engagement with Non-State 

Justice 

Typologies have long been recognized as important tools 
in the study of international relations ( Bennett and Elman 

2007 , 181–2) and the social sciences more generally 
( George and Bennett 2005 , 232–62). Through inductive 
“theory building,” this section proposes a new classificatory 
typology of donor policy strategies and goals toward non- 
state justice based on empirical observation of over 10 years 
of major donor policies. Classificatory typologies operate 
inductively. They start with data, and “seek to group ob- 
servations on the basis of the similarities that they share”
( Elman 2005 , 298, n19). 3 These approaches are ideal for 
mapping and comparing. This particular typology catego- 
rizes policy approaches toward non-state justice to “deter- 
mine[] to which ‘type’ a case can be characterized as belong- 
ing” ( 2005 , 298). The validity, or lack thereof, of these clas- 
sifications would be evidenced by whether these concepts 
are faithfully represented in the source data, which, in this 
case, are policy documents. A classificatory typology is dis- 
tinct from an explanatory typology, which “is based on an 

explicitly stated preexisting theory” and “makes predictions 
based on combinations of different values of a theory’s vari- 
ables” ( 2005 , 297–8). 

3 On induction in typologies more generally, see George and Bennett (2005 , 
240–44). 

Donor states pursue five main strategies toward non-state 
justice: denial, acknowledgment, acceptance, transforma- 
tion, and/or rejection ( Table 1 ). While conceptually dis- 
tinct, donors may pursue multiple, and even contradic- 
tory, strategies simultaneously. This section then discusses 
the main policy goals of these strategies: judicial reform, 
symbolic recognition, state-building, and/or counterinsur- 
gency. 

Strategies Toward Non-State Justice 

DENIAL 

Denial strategies do not recognize the existence of non- 
state justice and focus exclusively on state justice, thereby 
avoiding risk from association with non-state justice. These 
strategies may still note that people’s behavior can be in- 
fluenced more by culture, religion, or custom than by state 
law. Unlike acknowledgment, however, denial strategies do 

not even attempt to grapple with the empirical realities of 
non-state justice. Denial strategies may nevertheless impact 
non-state justice by influencing where and how people re- 
solve disputes. For example, increasing access through legal 
aid or increasing quality through training or anti-corruption 

initiatives may bolster the relative appeal of state courts. 
Canada and Japan, for instance, do not address legal plural- 
ism even as they fund efforts to promote the rule of law and 

strengthen state courts ( JICA 2009 ; Global Affairs Canada 
2017 ). 

ACKNOWLEDGMENT 

Acknowledgment strategies understand that non-state jus- 
tice is important but, recognizing the risks it poses, do not 
meaningfully engage with it. Acknowledgment does not of- 
fer actionable policy guidance or explicitly seeks to change 
non-state justice systems. It simply notes its significance in 

official documents. Nevertheless, acknowledgment has a dis- 
cernable policy logic. Acknowledging non-state justice al- 
lows foreign states to demonstrate a more nuanced under- 
standing of the local environment and even extol non-state 
justice authorities’ virtues without incurring the risks asso- 
ciated with serious engagement. Acknowledgment policies 
often emphasize the need for a case-by-case approach but 
without clear guidance or assessment criteria. For example, 
New Zealand’s 2011 foreign aid strategy acknowledged that 
aid “can be provided for legal systems (including traditional 
systems … ),” but offered no further details ( MFAT 2011 , 
9, emphasis in original). Donor states also pursue acknowl- 
edgment by funding research about how non-state justice 
systems operate and what initiatives might be promising. As 
highlighted in the “Major Donor State Approaches toward 

Non-State Justice” section, however, donor-funded research 

had no discernable impact on policy despite ostensibly be- 
ing designed to shape policy. Commissioning research al- 
lows donors to symbolically recognize non-state justice with- 
out incurring the risks of direct engagement. 

ACCEPTANCE 

Acceptance strategies do not require reforms of existing 

practices and work directly with non-state justice systems 
as currently constituted. The logic behind acceptance is 
straightforward: When non-state justice is more legitimate 
or effective than state courts, it may offer a promising way 
to increase access to justice, advance state-building initia- 
tives, or even undermine insurgent challenges to the state 
( DOD and State Department 2009 , 7–8; MFA 2017 , 3). Ac- 
ceptance strategies, however, generally carry the most risk. 
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4 Promoting Law Beyond the State 

Table 1. Foreign policy strategies toward non-state justice 

Strategy Key features States that have used this strategy 

Denial Policy does not recognize the existence of non-state justice as a distinct 
foreign policy concern and focuses exclusively on state justice 
institutions. Nevertheless, policy may note that religious or customary 
practices, for example, pose challenges 

Japan and Canada 

Acknowledgment Policy recognizes the benefits and risks of non-state justice but does not 
offer specific guidance or explicitly endorse interventions to change 
how non-state justice operates 

The United States, the United Kingdom, 
Germany, Australia, the Netherlands, 
Norway, and New Zealand 

Acceptance Policy allows preexisting non-state justice authorities to operate without 
modification even if they violate human rights standards or engage in 

other problematic practices 

United States (toward shuras and jirgas in 

Afghanistan only) and the Netherlands 
(conflict-prone states) 

Transformation Policy recognizes the importance of non-state justice but seeks to 
reform or remove unacceptable aspects—usually those deemed to 
violate human rights 

United States, the United Kingdom, 
Germany, Australia, and the Netherlands 

Rejection Policy seeks to reduce the influence of, and ideally, eliminate non-state 
justice systems that operate without state authorization 

The United States (toward the Taliban in 

Afghanistan only) 

Acceptance clearly links international actors to existing non- 
state justice systems. If they contravene human rights ideals 
or raise other concerns, there is little space for plausible de- 
niability. Donors may still accept non-state justice, even sys- 
tems that violate human rights, to further a compelling pol- 
icy objective such as maintaining order or bolstering regime 
stability. In conflict-prone settings, non-state justice author- 
ities can be valuable partners in state-building and coun- 
terinsurgency efforts. For example, US policy in Afghanistan 

during the Islamic Republic attempted to harness the le- 
gitimacy and authority of tribal-based justice to defeat the 
Taliban and bolster the regime—goals deemed more impor- 
tant than preventing unsavory legal practices or risking rep- 
utational harm or programmatic failure ( DOD 2012 , 113). 
The logic of acceptance has deep historical roots. Colonial 
regimes, for instance, usually incorporated customary legal 
regimes as part of their governance strategies ( Young 1994 , 
108). 

TRANSFORMATION 

Transformation strategies recognize that non-state justice 
plays a vital role in maintaining order and resolving dis- 
putes while simultaneously asserting the need for change. 
Reforms generally seek to eliminate the rules, procedures, 
or punishments that violate fundamental human rights. 4 
Transformation efforts can take various forms. Donors may 
only support non-state institutions that strengthen human 

rights protections or uphold procedural due process norms. 
Increased state or international monitoring could be intro- 
duced. Donors may sponsor educational initiatives that aim 

to modify behavior. New institutions could be established 

that seek to retain some key characteristics and legitimacy 
of non-state systems while shedding unwanted elements or 
transforming them into quasi-state or even officially state- 
sanctioned entities. The United States, the Netherlands, 
Germany, Australia, and the United Kingdom have all en- 
dorsed transformation ( DFID 2008 ; USAID 2010 ; BMZ-GIZ 

2012 ; DFAT 2016b ; MFA 2017 ). Transformation through 

regulation may appear straightforward, but non-state justice 
is often difficult to reform, and any substantive changes may 
undercut its effectiveness ( Isser 2011 ). Transformation ef- 

4 While rarely articulated in detail, donor states generally use the term “hu- 
man rights” to imply, at minimum, basic procedural fairness, legal equality, and 
protection for certain foundational rights. 

forts can spark a backlash especially if they appear to be a 
top-down or external imposition. 

REJECTION 

Rejection strategies go beyond expressing neutrality or ig- 
noring non-state justice systems. They explicitly reject non- 
state justice systems’ claims to be legitimate dispute resolu- 
tion forums. Rejection can take various forms. International 
actors could support the dissolution and/or criminalization 

of non-state justice forums (see, e.g., DFID 2008 , 8). More 
extreme rejection efforts could use force against non-state 
justice sector personnel. While rejection strategies may seek 

to address human rights concerns, these policies most fre- 
quently occur when non-state justice presents an unaccept- 
able challenge to the authority of a state that enjoys inter- 
national donor support. When non-state authorities enjoy 
significant authority and autonomy, rejection strategies fre- 
quently generate strong opposition from those targeted and 

may even spark violence. Consequently, this strategy is rare 
outside of conflict-prone settings where non-state justice au- 
thorities appear particularly threatening. For example, in 

Afghanistan, US rule-of-law assistance was integrated into 

military-led counterinsurgency efforts and sought to “elim- 
inate Taliban justice and defeat the insurgency” ( Checchi 
and Company Consulting 2013 , 3). While rejection is now 

uncommon, dating back to the 1960s international aid had 

emphasized “disempowering” or “erasing traditional or cus- 
tomary legal systems and institutions” to make way for “mod- 
ern,” state-backed legal systems ( Heller 2003 , 386). Likewise, 
European colonial regimes ruthlessly repressed non-state le- 
gal systems they deemed threatening ( Young 1994 ). 

Non-State Justice Policy Goals 

A review of major donor policy documents shows that strate- 
gies toward non-state justice articulate at least one of four 
policy goals, specifically judicial reform, symbolic recogni- 
tion, state-building, and/or counterinsurgency ( Table 2 ). 
Judicial reform aims to change how non-state justice oper- 
ates and/or its relationship to state courts. Reform efforts 
commonly aim to increase access to justice, promote human 

rights, strengthen the rule of law, and streamline judicial ad- 
ministration. Judicial reform is generally a goal of transfor- 
mation strategies. Symbolic recognition is the practical policy 
application of acknowledgment strategies. All policies have 
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GE O F F R E Y SW E N S O N 5 

Table 2. Foreign policy goals of engagement with non-state justice 

Goal Rationale Associated strategy/ies 

Judicial reform Policy seeks to change how the non-state justice sector operates and/or 
its relationship to state justice forums. Common aims include 
increasing access to justice, promoting human rights, strengthening the 
rule of law, and streamlining judicial administration 

Transformation 

Symbolic recognition Policy seeks to demonstrate that the donor understands the complex 
legal environment in the host country 

Acknowledgment 

State-building Policy seeks to help the host state enhance its legitimacy and/or 
capacity through association with popular and respected non-state 
justice forums 

Acceptance and/or 
transformation 

Counterinsurgency Policy seeks to aid counterinsurgency efforts by enlisting the support of 
non-state authorities and/or to undermine or eliminate non-state 
justice venues that challenge the authority of the state 

Acceptance and/or 
rejection 

symbolic elements, but acknowledgment strategies are dis- 
tinct insofar as their primary purpose is symbolism rather 
than tangible change. Symbolic recognition allows donors 
to tangibly demonstrate their understanding of the com- 
plex legal environment in the host country. State-building 
seeks to bolster the recipient state’s legitimacy and capacity 
through association with respected non-state justice forums. 
Likewise, after conflict or a regime change, state-building 

can motivate international engagement with non-state jus- 
tice authorities as part of transitional justice efforts ( Clarke 
2009 ; Huyse and Salter 2008 ). These activities may include 
working with non-state legal actors to attempt to address se- 
rious human rights violations, restore communal harmony, 
and make a clear break from a violent past in order to help 

consolidate a new legal and political order ( Shaw, Waldorf, 
and Hazan 2010 ; Kochanski 2020 ). State-building is com- 
monly a goal of acceptance and transformation strategies. 
Finally, aid to non-state justice may support counterinsur- 
gency . Counterinsurgency can envision partnerships with re- 
spected religious or customary legal authorities to bolster 
the state and undermine popular support for insurgents as 
part of acceptance strategies. Counterinsurgency can like- 
wise underpin rejection strategies that seek to destroy a rival 
justice system. 

Understanding Donor Policy 

Drawing on the classifications discussed above, this section 

makes two main empirical arguments about major Western 

donor states’ stances toward non-state justice. First, it argues 
that risk aversion with regard to non-state justice is the defin- 
ing characteristic of policy toward non-state justice. While 
cognizant of risk in general, policy is particularly attuned to 

human rights-based risks. 5 Second, it argues that if donor 
policy is risk-averse rather than completely risk-avoidant, 
there must be goals that occasionally justify riskier strategies. 

Scholars have long recognized the importance of risk, 
particularly the perception and appetite for risk in shap- 
ing policy ( Clapton 2011 ). Risk refers to the probability of 
an unwanted event occurring. Such determinations are in- 
variably subjective. What risks are worthy of consideration 

as well as how actors perceive and respond to risk can shift 
over time. How donors respond to perceived risk constitutes 
a policy choice. Approaches to risk are a particularly useful 
way to analyze policies across settings because this criterion 

5 Incoherent or inconsistent policy poses risks, but no donor raised concerns 
about this prospect. 

is neutral regarding the content of non-state justice systems, 
which invariably differ, while still allowing a systemic exami- 
nation of policy approaches. 

Foreign donor states are highly attuned to risk and gener- 
ally prefer avoiding risk rather than managing it when pro- 
viding foreign assistance ( Venugopal 2018 ). As an Organi- 
zation for Cooperation and Development (OECD) report 
explained, “Development agencies are naturally aware of 
risks that foster skepticism of development assistance” and 

that “even small transgressions can become a major scan- 
dal if taken out of context” ( 2014 , 13). At the same time, 
risk tolerances vary. Some donor agencies generally have 
notably higher risk tolerances ( Honig 2018 ). The United 

States Agency for International Development (USAID) had 

a “conservative risk appetite” ( 2014 , 16), while the UK’s De- 
partment for International Development (DFID) possessed 

“a relatively high risk appetite” ( 2010 , 6). 6 Non-state justice, 
however, is different. The nine largest rule-of-law donors 
all overwhelmingly favored risk-averse approaches to non- 
state justice that limited their exposure to potential criti- 
cism, specifically acknowledgment, denial, and transforma- 
tion. 7 

As non-state justice operates extralegally or may even con- 
travene the law of the host state, the perception of risk tends 
to be higher than comparable support to state justice insti- 
tutions. These risks manifest in two main ways. First, there 
are program risks wherein the particular initiative aimed at 
non-state justice actors does not achieve the desired goals, 
such as “advancing the rule of law” or “supporting coun- 
terinsurgency.” Programming may even be counterproduc- 
tive. Non-state justice presents significant program design, 
staffing, and implementation issues that substantially in- 
crease risk. Monitoring and evaluation challenges are en- 
demic as non-state justice often thrives in remote or con- 
tested areas, which increases the risk that program activi- 
ties are undertaken improperly or that program results are 
inaccurate. These challenges present concerns about fiscal 
malfeasance or support for groups deemed unsavory. As au- 
thority in non-state systems may be opaque to outsiders, aid 

providers often support the most cooperative actors rather 
than the most influential. 

Second, there are reputational risks that exist indepen- 
dently of program activities. Programmatic failure can dam- 
age reputations, but reputational risks abound even if the 

6 DFID merged with the Foreign and Commonwealth Office (FCO) to create 
the Foreign, Commonwealth and Development Office in 2020. 

7 See the “Major Donor State Approaches towards Non-State Justice” and 
“Case Studies” sections for more detail. 
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6 Promoting Law Beyond the State 

Table 3. Nine largest foreign aid donors for legal and judicial 
development, OECD (2016) 

Donor state 
Rule-of-law funding level 

(million US dollars) 

The United States $1,194 .497 
Japan $145 .833 
Germany $145 .281 
Australia $128 .918 
Norway $67 .010 
Canada $52 .745 
The Netherlands $31 .150 
The United Kingdom $29 .181 
New Zealand $26 .890 
Total $1,821 .51 

program performed its stipulated activities or met its stated 

goals. International engagement with non-state justice, par- 
ticularly when not unambiguously focused on reforming 

those systems, may be seen as acquiescing to or even encour- 
aging human rights violations. For example, if aid supports a 
customary justice forum that uses discriminatory procedures 
or cruel punishments, donors may face sharp criticism for 
tolerating such practices ( Murdie and Peksen 2015 ). While 
these types of risk are analytically distant, in practice they 
overlap and tend to militate toward more risk-averse policies 
and programs. 

Both program and reputational risk can generate un- 
favorable publicity, which can spur reallocation of funds, 
and increase legislative oversight or additional regulation 

( Carothers 2009 ). Programmatic failures and reputational 
harms risk the loss of funds for an organization, pro- 
gramming area, or even country ( Honig 2018 ; Venugopal 
2018 ). Donor agencies are highly attuned to these concerns. 
DFID’s official risk guidance places risks such as “outputs 
not achieved” on equal footing with the risks that “failure 
would attract UK headlines” and “a scandal with a partner 
would attract UK headlines” ( 2013b , 2). Thus, when assess- 
ing donor non-state justice policy, risk should be examined 

holistically rather than attempting to disaggregate program 

and reputational risk. 
Support to state justice institutions generally presents far 

less programmatic and reputational risk. Nearly all states 
have signed human rights treaties promising extensive pro- 
cedural and substantive protections even if such protec- 
tions frequently do not exist in practice ( Powell and Staton 

2009 ). Thus, even unsuccessful international support to 

state courts can be cast as laudable attempts to encourage 
compliance. 

Research Approach 

This section explains the research approach in relation to 

developing the typology and assessing claims about donor 
state policy. It also describes the logic assessing major rule- 
of-law donor states’ policies toward non-state justice authori- 
ties from 2008 through 2018 and the five heuristic case stud- 
ies as well as the data collection and analysis process. 

Case Selection 

This paper focuses on state actors, specifically the nine 
largest bilateral rule-of-law donors based on the OECD 

foreign aid category 15,130: Legal and judicial development 
( Table 3 ). 8 Based on data from 2016, these countries are 

Australia, Canada, Germany, Japan, the Netherlands, Nor- 
way, New Zealand, the United Kingdom, and the United 

States. These donors contributed the vast majority of bilat- 
eral rule-of-law funding. A grand total of $1,905.754 million 

was spent promoting the rule of law in 2016, with the nine 
largest donors contributing 95.579 percent of this amount 
($1,821.51 million). A further twenty-two bilateral rule-of- 
law donors contributed the remaining $84.224 million. The 
decision to limit case analysis to the nine largest donors 
was based on the significant difference in rule of law aid 

expenditure between the ninth and tenth largest donors. 
The ninth largest donor, New Zealand, allocated $26.890 

million. This amount is similar to the seventh and eighth 

highest donors: the Netherlands allocated $31.150 million 

and the United Kingdom $29.181 million. In contrast, the 
tenth largest donor, Italy, allocated $16.929 million, approx- 
imately $10 million less than New Zealand. 

Once the largest donors were identified, their policy was 
examined from January 2008 to December 2018. The time- 
frame was selected for four main reasons. First, states do not 
necessarily publish policy related to the rule of law annu- 
ally. Eleven years, however, is long enough that states will 
almost certainly have published a policy if they have de- 
termined that addressing non-state justice warrants specific 
guidance. Second, it is a sufficient period to assess if and, 
if so, how policy evolved. Third, as these are all democratic 
states, the timespan accounts for elections and the policy 
shifts that can occur under new governments. Finally, the 
time period ensures a full 10 years of policy is covered as 
donor agencies can have different annual aid cycles. The 
United States, the United Kingdom, Australia, the Nether- 
lands, and Germany were selected as heuristic case studies 
because these states moved beyond acknowledgment or de- 
nial approaches and endorsed tangible policy action toward 

non-state justice. Thus, they are well suited for “inductively 
identify[ing] new variables, hypotheses, causal mechanisms, 
and causal pathways” associated with heuristic case studies 
( George and Bennett 2005 , 75). 

Only state-sponsored bilateral aid is examined. Studying 

state agencies intuitively makes sense when analyzing of- 
ficial foreign policy. Donor preferences are much clearer 
in bilateral assistance than in multilateral aid or aid fun- 
neled through an international organization, such as the 
United Nations. Bilateral aid policy can be subject to ex- 
tensive negotiations, but the result is clearly the policy. In 

contrast, multilateral organizations have greater autonomy, 
distinct incentive structures, and logics of behavior. Under 
the widely used OECD definition, “A multilateral contribu- 
tion … can be delivered only by an international institution 

conducting all or part of its activities … [and] the flow itself 
must lose its identity and become an integral part of the re- 
cipient institution’s assets such that donors cannot track and 

pre-define its uses” ( Gulrajani 2016 , 7). 
While rule-of-law aid remained overwhelmingly focused 

on state justice, the largest donors were the most likely 
to allocate some resources to non-state alternatives. Larger 
donors face greater pressure to produce policy justifying 

their expenditures and overarching goals. Together, these 
cases offer sufficient scale and range to produce generaliz- 
able insights about how to better understand international 
engagement with non-state justice across settings. Each state 
has its own foreign policy, geographic priorities, aid in- 
vestment levels, and organizational structures for aid ( Arel- 
Bundock, Atkinson, and Potter 2015 ). 

8 The 2016 data were the most recent OECD data available when the research 
project started. 
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GE O F F R E Y SW E N S O N 7 

Data Analysis and Collection 

This article examines major donor policies toward non-state 
justice through a focused, structured comparison ( George 
and Bennett 2005 ). It focuses on approved, codified pol- 
icy statements rather than trying to infer their existence. 
Qualitative content analysis was used to determine what pol- 
icy exists, its rationale, and any policy shifts. Relevant data 
for the nine largest rule-of-law-promoting states were col- 
lected through online archival research, most notably the 
relevant websites, and internet databases of governmental 
organizations. For all countries, data were collected from 

national development agencies, ministries of foreign af- 
fairs, and other relevant entities, external evaluations, and 

pan-governmental sources. 9 State agencies were also con- 
tacted to see if they had relevant documents that were 
not accessible online. 10 In sum, over 400 documents were 
reviewed. 

While official state documents were prioritized, this re- 
search benefited from insights gained from working in 

Timor-Leste from 2010 to 2012 implementing US pol- 
icy toward non-state justice, and professional work in 

Afghanistan, Nepal, and Namibia as well as research on le- 
gal pluralism initiatives conducted for a major European for- 
eign affairs ministry. It also reflects academic fieldwork con- 
ducted in Timor-Leste in 2014, 2017, and 2019, Afghanistan 

in 2009 and 2014, and Namibia in 2008 and 2019, including 

semi-structured interviews with foreign and domestic gov- 
ernment officials, non-state justice actors, local and inter- 
national non-governmental organizations, and other stake- 
holders. 11 While this paper critically examines donor pol- 
icy toward non-state justice, it does not independently assess 
whether specific programmatic interventions were success- 
ful. Rather, it aims to understand the policy approaches uti- 
lized, their stated concerns, and implications. This article 
also assesses the level of policy specificity, whether policies 
engage with the complexities of legal pluralism, and the ev- 
identiary basis provided for policy. 

Policy does not necessarily lead to action. Moreover, the 
fact that certain views become official policy does not guar- 
antee that policy will deliver the intended results or even 

be consistently followed. While invariably a partial picture, 
understanding foreign policy still has immense value by 
showing how the state conceptualizes itself and what it is 
attempting to signal to others. Many policies are contem- 
plated, but very few become official policies articulated in 

formally approved documents. Approved policies also con- 
vey important value judgments, provide baselines against 
which to measure actual behavior, and offer insights into 

how decision-makers see the world and what they hope to 

achieve. 

Major Donor State Approaches toward Non-State Justice 

The following section summarizes each major donor state’s 
posture toward non-state justice between 2008 and 2018 

( Table 4 ). Along with the major strategies and policy goals of 
each state, the table identifies the key implementing agen- 
cies. Rule-of-law donors are divided into states with a policy 

9 This included reading all documents for discussions related to law, justice, 
and legal pluralism. As these documents were all electronic, I also conducted 
in-document searches for relevant terms related to law, the rule of law, legal plu- 
ralism, and non-state justice as well as traditional, customary, tribal, and informal 
law, in English or in the local language used. 

10 Responses were received from USAID, DFID, and JICA. 
11 Interviews provided important context, but policy descriptions are based 

exclusively on approved, official, and independently verifiable documentation. 

approach to non-state justice and those without. The United 

States, the United Kingdom, Australia, the Netherlands, and 

Germany had policy approaches that envisioned meaning- 
ful engagement with non-state justice, and they are dis- 
cussed as case studies in the next section. Norway 12 and New 

Zealand 

13 acknowledged non-state justice but offered little 
guidance about how non-state justice related to their overar- 
ching strategy. Japan and Canada did not have discernable 
approaches to non-state justice though both sought to pro- 
mote the rule of law. 

Australia, Germany, the Netherlands, New Zealand, Nor- 
way, the United Kingdom, and the United States, all ex- 
plicitly viewed non-state justice as a distinct policy concern. 
Even Canada and Japan, which did not have discernable 
policies, recognized non-state justice as a distinct issue. Fur- 
thermore, Australia, Germany, the Netherlands, the United 

Kingdom and the United States all favored the risk-averse 
options of transformation and acknowledgment. Norway 
and New Zealand exclusively utilized acknowledgment, the 
most risk-averse option. Evidence from Japan and Canada 
lends further credence to the prevalence of risk aversion 

among donors as both countries highlighted challenges re- 
lated to legal pluralism despite not engaging with non-state 
justice (see, e.g., JICA 2009 , iv; Global Affairs Canada 2017 , 
35). While the United Kingdom and Australia pondered it, 
they never formally approved an acceptance strategy ( Cox, 
Duituturaga, and Scheye 2012 , viii; DFID 2013a , 3). The 
Netherlands articulated the riskier strategy of acceptance 
in fragile and conflict-prone settings and even then, only 
briefly. The United States pursued acceptance and rejection 

in Afghanistan during an active counterinsurgency cam- 
paign. But when acceptance and rejection strategies did not 
quickly deliver their desired results, policy reverted to the 
less risky strategies of transformation and acknowledgment. 

Case Studies 

United States of America 

The United States was the largest international funder of 
rule-of-law assistance between 2008 and 2018. During the 
presidential administrations of Republican George W. Bush 

(2008–2009), Democrat Barack Obama (2009–2017), and 

Republican Donald Trump (2017–2018), 14 the US funded 

rule-of-law programs worldwide through three main agen- 
cies: USAID, the State Department Bureau of International 
Narcotics and Law Enforcement Affairs (INL), and the De- 
partment of Defense (DOD). In addition to a general ex- 
amination of US policy, policy in Afghanistan is addressed 

separately because it was at “the forefront of public at- 
tention” ( US Army 2010 , i) and profoundly important to 

US non-state justice policy. During the period examined, 
Afghanistan received by far the most rule-of-law support 
( Government Accountability Office 2020 , 37) and is the 
only state where the United States crafted an independent, 
government-wide non-state justice policy. Afghanistan is also 

repeatedly referenced, and cited as a key example, in gen- 
eral US rule-of-law policy documents ( USAID 2010 , 32; State 
Department 2013 , 7–10, 19, 33–33). 

12 While never developing a detailed policy, Norway acknowledged non-state 
justice ( Norwegian MFA 2016 , 8). 

13 New Zealand’s MFAT acknowledged “traditional systems” can help protect 
human rights and property and mitigate conflict ( 2011 , 11). While symbolically 
recognizing non-state justice, no practical guidance was offered. MFAT’s strategic 
plan for 2015–2019 omitted non-state justice entirely ( 2015 , 13). 

14 Years in parentheses refer to the time during the case study period of 2008–
2018 that the individual held office, not overall tenure. 
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8 Promoting Law Beyond the State 

Table 4. Foreign policy approaches toward non-state justice 

State Implementing agency 

Foreign 
policy 
toward 

non-state 
justice Strategy/ies Goal/s 

The United States USAID Yes Acceptance (toward shuras and 
jirgas in Afghanistan only), 
transformation, acknowledgment, 
and rejection (toward the Taliban 

in Afghanistan only) 

Judicial reform, symbolic 
recognition, state-building, and 
counterinsurgency (toward the 
Taliban in Afghanistan) 

The United States State Department Yes Acknowledgment and 
transformation 

Judicial reform, symbolic 
recognition, and state-building 

The United States Department of Defense Yes Acknowledgment Symbolic recognition 

The United States US Mission to Afghanistan Yes Acceptance (toward shuras and 
jirgas), transformation, 
acknowledgment, and rejection 

(toward the Taliban) 

Judicial reform, symbolic 
recognition, state-building, and 
counterinsurgency (against the 
Taliban) 

The United Kingdom DFID Yes Transformation and 
acknowledgment 

Judicial reform, symbolic 
recognition, and state-building 

Australia AusAID (merged into the 
Department of Foreign Affairs and 
Trade in 2013) 

Yes Acknowledgment and 
transformation 

Judicial reform and symbolic 
recognition 

The Netherlands Ministry of Foreign Affairs Yes Acceptance (conflict-prone 
settings), transformation, and 
acknowledgment 

Judicial reform, symbolic 
recognition, and state-building 

Germany BMZ/GIZ (GIZ was established in 

2011 through a merger of three 
agencies) 

Yes Transformation and 
acknowledgment 

Judicial reform, symbolic 
recognition, and state-building 

Germany German Federal Government Yes Transformation and 
acknowledgment 

Judicial reform, symbolic 
recognition, and state-building 

Norway Ministry of Foreign Affairs Yes Acknowledgment Judicial reform 

New Zealand Ministry of Foreign Affairs and Trade Yes Acknowledgment Judicial reform 

Japan No Denial N/A 

Canada No Denial N/A 

General US Policy 

For USAID, the main US overseas development agency, pro- 
moting the rule of law was a core development goal. During 

the Bush Administration in 2008 and the Obama Adminis- 
tration in 2010, USAID endorsed both transformation and ac- 
knowledgment . USAID’s programmatic framework took an ac- 
knowledgment approach that symbolically recognized non- 
state justice by highlighting its legitimacy , popularity , and 

“impact on the rule of law may make them worthwhile to en- 
gage” ( 2008 , 15; 2010 , 19–20). The official approaches from 

2008 and 2010 were functionally identical though the lat- 
ter framework added some examples of representative pro- 
gramming. 

USAID endorsed transformative judicial reform and state- 
building while remaining fixated on risk. Policy sought to 

“build on the strengths of non-state systems to improve ac- 
cess to justice, while seeking to minimize the potential for 
unfairness and abuse” ( 2008 , 38). First, USAID supported 

programming to make non-state justice forums democrati- 
cally accountable and “expand access to justice and human 

rights protections” ( 2010 , 32). Elected representatives, for 
instance, could incorporate elements from non-state justice 
into “state-based law” ( 2010 , 32). USAID likewise supported 

transformation by “introducing international human rights 
standards” ( 2010 , 32). Under this approach, “revised sys- 
tems might allow religious courts to have jurisdiction in cer- 
tain cases” while ensuring they comply with human rights 

standards ( 2010 , 32). Finally, foreign assistance could sup- 
port improved legal protections and “appeal rights from the 
non-state customary or religious system” ( 2010 , 32). Rep- 
resentative programs included offering “information about 
human rights and justice issues, supporting paralegals and 

NGOs to bridge state and non-state justice institutions, es- 
tablishing linkages between state and non-state institutions, 
and improving oversight of non-state justice” ( 2010 , 38). 

USAID’s 2008 and 2010 rule-of-law promotion frame- 
works declared, “USAID is developing technical guidance 
on engaging with non-state justice institutions” and listed 

Improving Access to Justice through Non-State Justice Institutions: 
Issues to Consider as “forthcoming” ( 2008 , 15, 51; 2010 , 20, 
59). While completed in 2009, it was never published and 

did not guide subsequent USAID policy. A review of the un- 
published draft guidance, however, shows that even if it had 

been published and approved, policy would have remained 

ambiguous. The draft guidance surveys previous donor in- 
terventions and the complexities of engaging non-state jus- 
tice without stipulating what USAID should do ( USAID 

2009 ). 15 This unpublished material, however, spoke frankly 
to policy realities, explaining that “USAID and other donors 
have failed to engage with the non state justice system in 

a systematic manner” and the prevalence of risk aversion, 
“In shying away from greater engagement with the non- 
state sector, donors have cited the complex, archaic and 

15 For an overview, see Mcloughlin (2009) . 
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informal nature of non-state justice systems and a perceived 

lack of respect for women’s and other human rights” ( 2009 , 
2). USAID’s rule-of-law promotion frameworks were the 
high-water mark of organizational interest. USAID never is- 
sued the long-promised guidance or articulated a new com- 
prehensive approach to non-state justice. The subsequent 
USAID strategy ( 2013 ) on democracy, human rights, and 

governance discussed judicial reform and the rule of law ex- 
tensively, but lacked any guidance on non-state justice. 

While USAID was stepping back from non-state justice af- 
ter 2010, the State Department became more engaged. In 

2013, the State Department’s INL bureau endorsed sym- 
bolic recognition focused on acknowledgment and judicial 
reform-oriented transformation . INL policy recognized that 
non-state forums could be cost-effective, speedy, and “nec- 
essary and legitimate alternatives to formal courts and dis- 
pute resolution mechanisms, which can be plagued by cor- 
ruption and inefficiency or simply inaccessible or nonexis- 
tent” ( State Department 2013 , 11). INL acknowledged that 
non-state justice authorities can provide justice and secu- 
rity, but they risked perpetuating discrimination ( 2013 , 7). 
Consequently, “INL assistance must be calibrated to im- 
prove the rights and well-being of all members of society, 
especially women and girls” ( 2013 , 7). INL simultaneously 
sought to transform non-state justice. It envisioned pro- 
gramming to “Ensure customary and informal mechanisms 
comply with basic human rights standards, including due 
process and non-discrimination” and to strengthen coordi- 
nation between state and non-state justice ( 2013 , 11). INL 

recognized the risks and rewards posed by non-state justice 
but did not specify how to balance them, and no further 
guidance was issued. 

DOD rule-of-law assistance routinely confronted non-state 
justice systems. In response, the DOD adopted an acknowl- 
edgment approach that symbolically recognized the vital role 
of non-state justice in fluid security environments. The 
Army’s Rule of Law Handbook ( 2010 , 115–6) explained that 
non-state authorities “can be particularly effective in restor- 
ing the rule of law,” may enjoy greater local legitimacy, and 

avoid the complications of “establish[ing] a novel legal sys- 
tem.” Yet, even for a military organization working primarily 
in conflict-prone settings, risk aversion remained. The hand- 
book stressed any efforts required “particular caution and 

a very strong awareness of the social and cultural context,”
and that non-state justice can be “arbitrary or even discrim- 
inatory” ( US Army 2010 , 116). Consequently, while “Judge 
Advocates are wise to consider traditional dispute resolution 

methods,” their opaque and highly variable nature renders 
“any systematic approach to it impossible” ( 2010 , 116). 16 

The DOD Handbook for Military Support to Rule of Law 

and Security Reform likewise embraced acknowledgment . It sym- 
bolically recognized the importance of non-state justice for 
stabilization, governance, and access to justice, particularly 
in post-conflict settings ( 2016 , D29). These justice systems, 
however, may be discriminatory, hinder development, and 

undercut state authority ( 2016 , D30). The handbook advo- 
cated for a case-by-case approach. Other policy options were 
discussed, but none were explicitly endorsed. 

Trump administration policymakers took minimal inter- 
est in non-state justice. The joint State Department, USAID, 
and DOD stabilization assistance review ( 2018 ) included ac- 
knowledgment that non-state justice matters symbolically in 

conflict-prone settings. Risk was again a prominent consid- 
eration. Rather than specific guidance, the review called 

16 This handbook was updated regularly but the non-state justice content was 
only revised slightly and consistently emphasized acknowledgment . 

for further research and “a balanced approach in our re- 
action to and willingness to work with informal and for- 
mal systems” though what that entailed was not specified 

( 2018 , 15). The 2018–2022 State Department and USAID 

Joint Strategic Plan ( 2018 ) prioritized promoting the rule 
of law but ignored non-state justice entirely. 

US Mission in Afghanistan 

While rule-of-law policy initially focused on state justice in- 
stitutions, the Obama administration increasingly empha- 
sized engagement with non-state justice. It pursued acknowl- 
edgment and transformation alongside the riskier approaches 
of acceptance for traditional jirgas and shruas and rejection of 
Taliban justice. 

Policy acknowledged that “Traditional dispute resolu- 
tion mechanisms are integral to Afghan society” in a sym- 
bolic recognition of customary justice ( DOD and State 
Department 2009 , 7). Beyond that, US policy accepted 

justice forums rooted in tribal culture and Islam to pro- 
mote state-building, facilitate dispute resolution, and bolster 
counterinsurgency by stabilizing the state against the resur- 
gent Taliban ( 2009 , 7–8). US policy simultaneously aimed 

to transform customary justice to promote judicial reform 

and state-building. The unified US government approach to 

Afghanistan (2011–2015) sought to link “the informal and 

state systems” and ensure non-state systems protect human 

rights ( US Mission Afghanistan 2010 , Annex 1, 5). Finally, 
the United States supported transformative regulations, pro- 
posed by the Afghan government, which envisioned bolster- 
ing state courts while putting tribal dispute resolution un- 
der state control ( 2010 , Annex 1, 5). None of these attempts 
came to fruition. 17 

To advance counterinsurgency efforts, the United States 
attempted to destroy the Taliban’s parallel justice system 

( DOD and State Department 2009 , 1–2, 7). In partnership 

with the Afghan government, the United States strove “to fa- 
cilitate access to justice, restricting insurgency efforts to of- 
fer illegitimate substitute systems” ( 2009 , 17). Likewise, the 
“Afghanistan and Pakistan Regional Strategy” proclaimed 

that US “justice and rule of law programs will focus on cre- 
ating predictable and fair dispute resolution mechanisms 
to eliminate the vacuum that the Taliban have exploited”
( Office of the Special Representative for Afghanistan and 

Pakistan 2010 , ii). 
Acceptance and rejection approaches failed to produce the 

desired results for counterinsurgency or state-building, and 

generated substantial criticism ( Wimpelmann 2013 ). US 

policymakers also determined that outright military victory 
was unlikely. By 2014, non-state justice was no longer a 
major policy focus, and policy approaches became more 
risk-averse ( Swenson 2017 ). Subsequent USAID policy in 

Afghanistan (2015–2018) still acknowledged non-state justice, 
but no longer endorsed rejection and acceptance ( USAID 2016 , 
21–2). Nevertheless, a transformation agenda continued with 

a focus on judicial reform to improve administrative proce- 
dures, linkages between justice systems, and state-building 

through enhanced “process[es] to receive, review and reg- 
ister traditional dispute cases” ( 2016 , 21). Substantively, it 
sought to transform non-state justice by “training to lo- 
cal leaders on Afghan law and basic human rights” to in- 
crease legal certainty and better protect legal rights ( 2016 , 
21). Support for acknowledgment and transformation was 
briefly reiterated in USAID’s strategy for 2019–2023 ( USAID 

2018 , 53). Policy symbolically recognized the popularity of 

17 See the “Conclusion” section for more details. 
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non-state justice. Transformation sought to advance both 

judicial reform and state-building by “aligning formal and 

non-formal systems” to promote access to justice and build 

an effective, high-capacity legal system ( 2018 , 15). These 
transformative changes remained aspirational. The quality 
of state justice continued to deteriorate, while the Taliban’s 
rival justice system grew more influential. 

United Kingdom 

Promoting the rule of law was a UK foreign policy prior- 
ity between 2008 and 2018. Under DFID’s leadership, aid 

was closely linked to security goals in fragile and conflict- 
prone states. During the Labour government of Gordon 

Brown (2008–2010), DFID’s rule-of-law policy guidance sym- 
bolically recognized non-state justice through a relatively 
candid acknowledgment of its advantages and disadvantages. 
Policy also endorsed transformation to support state-building 

and judicial reform through government regulation of non- 
state actors, sponsoring trainings, promoting equitable out- 
comes, increasing sensitivity to disadvantaged groups, and 

even “establish[ing] alternative NSJS [non-state justice and 

security] systems to which cases can be appealed” ( DFID 

2008 , 8). At the same time, DFID was keenly aware of the 
risks. It stressed “Where NSJS systems violate basic human 

rights, donor engagement is both inappropriate and un- 
likely to achieve reform” ( 2008 , 8). DFID considered, but 
did not explicitly endorse rejection , noting that it “may be 
preferable not to engage with NSJS, or even see them dis- 
solved” ( 2008 , 8). 

In 2011, the new Conservative-Liberal Democrat govern- 
ment coalition (2010–2015), headed by David Cameron, is- 
sued the joint DFID, FCO, and Ministry of Defence (MOD) 
stabilization strategy. It included an acknowledgment that sym- 
bolically recognized the prominence of non-state justice in 

local dispute resolution but did not endorse any specific ini- 
tiatives, and transformation was no longer endorsed ( DFID, 
FCO, and MOD 2011 , 12). In 2013, the coalition govern- 
ment published DFID’s Policy Approach to the Rule of Law . Pol- 
icy toward non-state justice remained murky. There was an 

acknowledgment that non-state justice forums may offer faster, 
cheaper, and more legitimate local justice ( DFID 2013a , 6). 
However, policy once again equivocated, stressing the risks 
that non-state justice may “perpetuate abuses, such as un- 
equal treatment of women and minority groups” and may 
“be discriminatory, corrupt and coercive” ( 2013a , 6). It ar- 
gued for context-based engagement. Assistance could be 
worthwhile “when it expands access to dispute resolution 

mechanisms,” but “harm[ful] if it increases inequality or 
leads to violence” ( 2013a , 3). Coalition policy diagnosed the 
tensions inherent in engaging non-state justice but not how 

to reconcile them. 
After the 2015 general election, the Conservatives could 

govern independently, but under Cameron and Theresa 
May (who became Prime Minister in July 2016), this ten- 
tative approach continued. The 2016 Stability Framework 

acknowledged that non-state justice can help maintain or- 
der and prevent conflict but again did not stipulate how 

to approach it ( DFID 2016 , 5, 12). May’s government took 

a strikingly similar tact. In 2018, the UK Government’s Ap- 
proach to Stabilization reiterated an acknowledgment approach 

( Stabilisation Unit 2019 , 66). It proclaimed that non-state 
justice institutions were “often more accessible and have 
greater legitimacy” than state institutions, and that these sys- 
tems could potentially work together constructively ( 2019 , 
67). Engaging non-state systems could be risky, however, as 
they may violate human rights and “reinforce discriminatory 

norms which enable impunity and undermine the transition 

away from violence” ( 2019 , 67). 
For conflict-prone settings, the guidance considered ac- 

ceptance and rejectio n but stopped short of endorsing them. 
The logic of acceptance underpinned the claims that “Secu- 
rity and justice interventions will inevitably involve engage- 
ment with institutions who are parties to the conflict and 

who may have a poor human rights record,” to support ef- 
forts “to establish basic security and promote political pro- 
cesses” ( 2019 , 61). It is not clear when, or how, justice sys- 
tems that violate human rights should be engaged. Rejection 

was considered but not explicitly endorsed, noting that “Or- 
ganised crime and terrorist groups may also provide valu- 
able functions to the local population, including … security 
and justice” ( 2019 , 149). Any attempt to “undermine these 
groups must be aware of the costs” to civilians and reduce 
these harms or risk “a lack of support or resistance from lo- 
cal communities” ( 2019 , 149). While UK policy consistently 
outlined the risks and opportunities posed by non-state jus- 
tice from 2008 to 2018, it never clarified how these should 

be reconciled. 

Australia 

During both Labour (2008–2013) and Liberal governments 
(2013–2018), Australian foreign policy strove to promote 
the rule of law. Under Labour Prime Ministers Kevin Rudd 

(2008–2010, 2013) and Julia Gillard (2010–2013), the Aus- 
tralian Agency for International Development (AusAID) ac- 
knowledged non-state justice. AusAID symbolically recognized 

that non-state justice has major implications for the rule of 
law, access to justice, and reducing violence against women 

as well as international security and development ( 2009 , 
2010 , 2011 ). Australian aid primarily targeted South-East 
Asia and the Pacific where legal pluralism abounds, and Aus- 
tralia had a compelling national security interest in stability 
and conflict prevention. Yet, policy guidance toward non- 
state justice was decidedly lacking. 

In 2012, AusAID undertook a comprehensive review. 
While recognizing the risks, the review advocated for a more 
robust approach: 

[T]he main providers of justice for the majority of the 
population are often informal institutions. However, 
like other donors in the law and justice arena, Aus- 
tralia has very little engagement with them. The rea- 
sons for this include their inherent complexity, the 
difficulty of finding appropriate entry points for assis- 
tance and fear of associating Australia with local prac- 
tices that may not meet international human rights 
standards … Australia is justifiably cautious about en- 
gaging with informal actors in the justice system, but 
that this caution should not prohibit experimenta- 
tion and innovation. While informal justice has only 
limited capacity to absorb financial or technical sup- 
port, Australia could do more to support these infor- 
mal systems and their linkages with the formal jus- 
tice system, and to support intermediaries … to raise 
awareness among local justice providers about consti- 
tutional principles, human rights and gender equality. 
( Cox, Duituturaga, and Scheye 2012 , viii) 

Implementing the policy vision articulated by the com- 
prehensive review would require buy-in from high-level pol- 
icymakers and an increased tolerance for risk. Neither oc- 
curred. After the election of Liberal Prime Minister Tony 
Abbott in 2013, AusAID was subsumed into the Department 
of Foreign Affairs and Trade (DFAT). Australia reversed 
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decades of increasing aid expenditure and imposed major 
budget cuts. Australian ambitions toward justice program- 
ming, and by extension non-state justice, were scaled back 

dramatically. No policy toward non-state justice was promul- 
gated under Abbott’s premiership (2013–2015). 

Malcolm Turnbull’s government (2015–2018) eventually 
articulated minimalist acknowledgment and transformation 

policies in 2016 via a short overview on DFAT ’s website 
( 2016b) . These policies continued when Scott Morrison 

became Prime Minister in August 2018. Policy symbolically 
recognized that non-state justice was important and sup- 
ported, albeit rather vaguely, a transformation of non-state 
justice through judicial reform to “empower poor and 

marginalised communities in the Indo-Pacific region to re- 
solve disputes effectively through increased access to formal, 
quasi-formal and informal justice systems” ( DFAT 2016b ; 
see also DFAT 2016a , 11). Australia ultimately embraced 

a broad but shallow vision that provided little actionable 
policy guidance. 

The Netherlands 

Promoting the rule of law remained a priority during the 
Christian Democratic Appeal government of Jan Pieter “Jan 

Peter” Balkenende (2008–2010) and during the People’s 
Party for Freedom and Democracy-led governments of Mark 

Rutte from 2010 onward. Only in 2015 did non-state jus- 
tice emerge as a significant policy concern as Dutch aid pri- 
oritized fragile and conflict-prone states. The Ministry of 
Foreign Affairs (MFA) was the primary bureaucratic actor. 
Within the MFA, the Stabilisation and Humanitarian De- 
partment (DSH) unit articulated the most developed policy 
supporting acknowledgment and transformation . It symbolically 
recognized that non-state authorities may underpin stability 
and legal order ( MFA DSH 2015 ). The DSH argued that in- 
sufficient access to justice may spark conflict and that “the 
role and function of informal justice” deserves more atten- 
tion ( 2015 , 5). Transformation-oriented policy aimed to sup- 
port state-building and judicial reform by guaranteeing that 
people know “their basic rights and fundamental freedoms”
and can “access formal and informal justice” ( 2015 , 6). Aid 

could help state and non-state justice function with greater 
coordination, effectiveness, and accountability, and “address 
legacies of human rights violations and serious crimes”
along with the underlying causes of conflict ( 2015 , 6). 

The overarching 2017 MFA rule-of-law strategy reiterated 

support for acknowledgment and transformation . Non-state au- 
thorities were symbolically recognized as contributors to sta- 
bility and access to justice in fragile and conflict-prone states 
( 2017 , 3–4). MFA policy supported judicial reform initia- 
tives to bolster “fairness, effectiveness, [and] accountabil- 
ity” within non-state justice institutions ( 2017 , 4). Moving 

beyond the earlier guidance, the MFA embraced a state- 
building focused acceptance strategy that “supports the access 
of people to justice through formal or informal justice sys- 
tems” and program evaluation indicators made no distinc- 
tion based on which system people accessed ( 2017 , 3). 

Increased risk tolerance went alongside an attempt to 

craft a comprehensive non-state justice policy. In 2016, the 
MFA sought to operationalize principles for engaging non- 
state justice, so it “developed a study and policy paper on 

the policy implications of supporting informal justice sys- 
tems” to mitigate risk and “help guide Dutch policy … by 
ensuring that all our interventions protect human rights, in- 
cluding women’s rights” ( MFA DSH 2017 , 9). The research 

was completed. The tensions, however, between competing 

goals proved irreconcilable as the inherent risks and chal- 

lenges of engagement became apparent. Consequently, op- 
erational policy was never clarified. While the 2018 compre- 
hensive foreign aid strategy still prioritized the rule of law 

in conflict-prone and fragile states, discussion of non-state 
justice had been removed entirely ( MFA 2018 , 41–3). 

Germany 

Christian Democrat Angela Merkel was the Chancellor dur- 
ing the entire period examined and promoting the rule of 
law was a consistent foreign policy goal. The Federal Min- 
istry of Economic Cooperation and Development (BMZ) 
was the major rule-of-law funder, while the German Corpo- 
ration for International Cooperation (GIZ) was the largest 
implementing agency. 18 There was an acknowledgment by 
BMZ in 2009 that symbolically recognized the importance 
of non-state justice for dispute resolution and supported 

transformation through judicial reform to ensure respect for 
human rights and gender equality ( 2009 , 14). In 2012, the 
more detailed joint BMZ-GIZ policy ( 2012 ) supported ac- 
knowledgment and transformation to improve judicial admin- 
istration. Policy was notably risk-averse and subject to ex- 
tensive preconditions. While systems based on custom, tra- 
dition, or religion were recognized as often legitimate and 

effective, policy stressed the need for reform to ensure non- 
state justice systems comported with national and interna- 
tional law ( 2012 , 16). Changes to existing non-state justice 
institutions were not to be imposed unliterally. Instead, GIZ 

and BMZ sought to transform non-state justice by harmoniz- 
ing law among multiple legal systems, including traditional, 
customary elements in national legislation (when consistent 
with human rights norms), and promoting respect for hu- 
man rights, especially women’s rights. 

In 2017, the German Federal Government (GFG) reiter- 
ated support for acknowledgment by symbolically recognizing 

that non-state justice may contribute to access to justice and 

to the rule of law ( 2017 , 92–6). It also continued to sup- 
port transformation in service of judicial reform and state- 
building, albeit in a deeply cautious and risk-averse man- 
ner ( 2017 , 92–6). GFG stressed that all engagement must 
be consistent with human rights norms. Moreover, transfor- 
mation should occur through ongoing dialogue with non- 
state partners to promote gradual integration between state 
and non-state justice based on a mutual commitment to hu- 
man rights. German policy consistently recognized the im- 
portance of, and risk posed by, non-state justice. Germany 
supported major changes but did not want to be seen as im- 
posing them. Policy emphasized consensual, transformative 
dialogue, but provided no guidance on how this could work 

in practice or what, if anything, should be done if non-state 
actors did not want to change. 

Implications 

Most major rule-of-law donor states had a foreign policy to- 
ward non-state justice (albeit often a limited one). These 
states consistently displayed risk aversion as evidenced by 
the overwhelming preference for acknowledgment and, to 

a lesser extent, transformation strategies that emphasized 

caution and reduced the scope for criticism. When less risk- 
averse policies were occasionally contemplated, and some- 
times even adopted, these focused on fragile and conflict- 
prone states in service of state-building and counterinsur- 
gency. Such efforts invariably proved temporary. As the case 

18 GIZ was established in 2011 by merging the German Technical Cooperation 
Agency and two other agencies. 
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studies highlight, even among the donors most interested in 

non-state justice, there were minimal efforts to develop ac- 
tionable policy guidance, limited interest in engaging with 

non-state authorities, little attempt to grapple with legal plu- 
ralism in practical policy terms, and sparse evidentiary basis 
for policy. 

Risk-Averse, Superficial Policy 

Risk aversion, especially concerning human rights practices, 
defines donor-state policies toward non-state justice. In gen- 
eral, risk tolerance varies among states and even among aid- 
implementing agencies within donor states ( Honig 2018 ). 
As non-state justice was widely recognized as crucial to ad- 
vancing several key policy goals, it would be logical that dif- 
ferent donors would approach the risks associated with non- 
state justice differently. In reality, remarkable uniformity ex- 
isted. Risk aversion was the dominant feature of donor pol- 
icy toward non-state justice. Moreover, in all instances where 
riskier approaches were endorsed, these were abandoned 

relatively quickly. By 2018, not a single donor state endorsed 

either acceptance or rejection. 
For all major donor states, official policy consisted mostly 

of platitudes and abstract formulations with little depth or 
sophistication. Even states that expressed a desire to con- 
struct more comprehensive guidance ultimately did not. 
Australian policymakers ignored evaluators’ call for more 
robust, well-defined engagement with non-state justice in 

2012. After 2010, USAID jettisoned efforts to craft action- 
able guidance. No other US agency even attempted to do 

so. UK and Dutch policymakers understood the advantages 
and disadvantages of non-state justice initiatives, but never 
articulated a clear path forward. Germany required all activ- 
ities to be consistent with international human rights norms 
and that change must occur through voluntary dialogue—
preconditions that, in practice, precluded any meaningful 
policy engagement. This ambivalence raises uncomfortable, 
but important questions. When, if ever, should non-state 
justice be engaged? And if it is only possible to engage 
non-state justice institutions that fully uphold human rights 
norms, which very few, if any, do, what is the point of engage- 
ment? (After all, most, if not all, state justice systems would 

fail to uphold that standard.) Policy largely eschewed these 
debates. 

Inconsistent Policy with Minimal Engagement of Key Non-State Justice 
Stakeholders 

Foreign assistance is invariably filtered through the recipi- 
ent state’s priorities and institutions. Initiatives focused on 

non-state actors generally rely on host state support or at 
least tolerance. Even where external donors have the most 
leverage, such as in Afghanistan, which had a weak state and 

a significant international troop presence, domestic actors 
invariably had significant influence over international ini- 
tiatives. 

Existing policy largely ignored these challenges. The US 

experience in Afghanistan provides a stark illustration. Cus- 
tomary justice remained the dominant and most legiti- 
mate form of dispute resolution ( Weigand 2022 ). Under 
President Obama, US policy pursued an ambitious trans- 
formative agenda toward customary justice ( US Mission 

Afghanistan 2010 ). It sought to ensure that non-state justice 
was incorporated into state structures, consistently upheld 

human rights, and only handled matters that state legisla- 
tion explicitly authorized ( Ministry of Justice 2009 ). More- 
over, the US-backed policy mandated that non-state legal 
judgments must comport with Sharia, Afghan law, and inter- 

national human rights standards even though these sources 
of law could themselves be in tension. At the same time, the 
US sought to capitalize on existing customary authorities to 

bolster state-building and counterinsurgency efforts. US pol- 
icy, however, failed to address practical constraints stemming 

from a weak, highly corrupt state justice sector, and oppo- 
sition from powerful non-state authorities and key Afghan 

state officials. 
The subsequent 2010 draft legislation incorporated cus- 

tomary justice into the state legal system by restricting non- 
state authorities’ jurisdiction to civil disputes and petty ju- 
venile crimes upon referral from state officials ( Ministry 
of Justice 2010 ). Customary leaders faced criminal liability 
for breaking the law. Nevertheless, key Afghan government 
agencies still strongly opposed the law because they believed 

it legitimized jirgas and shuras ( Coburn 2013 ). The draft law 

was subsequently abandoned. 
US efforts in Afghanistan highlight the challenges of part- 

nering with a host government to regulate non-state justice. 
The Afghan government was divided, and its priorities did 

not fully align with US aims. US policy reflected an unreal- 
istic vision of how the non-state justice sector should oper- 
ate and the ease with which it could be transformed. This 
emphasis on change contradicted other US-backed initia- 
tives that accepted customary actors as they were. Finally, 
even though customary actors often enjoyed greater legiti- 
macy and authority, internationally backed reforms failed to 

meaningfully engage them. Instead, the United States sup- 
ported imposing a legal framework, even though non-state 
authorities retained the autonomy necessary to resist it. 

Failure to Engage with the Nuances of Legal Pluralism 

Non-state justice authorities can adopt very different pos- 
tures toward the state that are more or less conducive to 

constructive engagement. Major donor state policies have 
not addressed how different types of legal pluralism in- 
fluence policy options and outcomes. Legal pluralism can 

be combative, competitive, cooperative, or complementary 
( Swenson 2018 ). Under combative legal pluralism, state and 

non-state systems are overtly hostile as often occurs in frag- 
ile and conflict-prone states. Donor policies predicated on 

a constructive relationship with non-state justice hold little 
promise. The most common dynamic in states that receive 
significant foreign aid is competitive legal pluralism. Here, 
non-state actors can and do operate with autonomy from 

the state even if they do not formally or violently contest its 
overarching legal authority. As most non-state legal systems 
reflect religious or cultural beliefs, they do not necessarily 
share the state legal system’s values. Scope for constructive 
programming exists, but non-state actors may be unwilling 

to work with foreign donors, especially when initiatives chal- 
lenge entrenched beliefs or practices. Under cooperative le- 
gal pluralism, “non-state justice authorities still retain sig- 
nificant autonomy and authority” but accept the state le- 
gal system’s authority and right to determine public pol- 
icy, and thus are open to collaboration ( 2018 , 445). While 
policy disagreements can arise (e.g., over women’s rights), 
these are the most promising settings to work with non-state 
justice authorities that retain significant autonomy. Finally, 
under complementary legal pluralism, state legal authority 
is undisputed. In these circumstances, foreign states rarely 
support programs aimed at non-state justice systems because 
domestic authorities already effectively regulate them. Poli- 
cymakers should move beyond stressing the need for case- 
by-case analysis and instead articulate what should be done 
under specific conditions as well as the potential costs and 

benefits of different approaches. 
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Little Evidence Supports Existing Policies 

This research focused on conceptualizing and understand- 
ing foreign policies toward non-state justice, rather than 

their practical consequences. It is worth noting, however, 
the evidentiary basis for policy toward non-state justice is 
limited and opaque. Policy documents and related primary 
sources make few detailed or empirically grounded claims of 
how international efforts achieved or advanced their strate- 
gic objectives. Donors and implementors are quick to pub- 
licize successes no matter how modest. They have strong 

incentives to highlight the value of their work. The al- 
most complete absence of claims of policy success for their 
non-state justice efforts is striking. Moreover, any evidence 
generally focused on individual program deliverables, such 

as trainings conducted or materials drafted, rather than 

demonstrating that the policy itself achieved its larger ob- 
jectives. 

When donor policies embraced specific interventions, 
they overwhelmingly favored transformation. Yet, existing 

research raises serious doubts about the feasibility and ef- 
fectiveness of internationally led non-state justice reform. 
It suggests these initiatives can sometimes be counterpro- 
ductive or destabilizing ( Isser 2011 ; Coburn 2013 ; Swenson 

2022 ). As Tamanaha observed, “To impose the due pro- 
cess requirements of formal court systems on customary tri- 
bunals not only would distort how they function, but it is 
not actually achievable” ( 2021 , 85). Donor state policy al- 
most invariably assumes more state control is both possible 
and preferable. In reality, the enduring popularity of non- 
state justice usually reflects distrust of state courts. Moreover, 
non-state justice may sometimes provide better outcomes 
for women and other vulnerable populations. Conversely, 
the potential negative externalities of transformation, the 
risks of empowering state courts, or pursuing inconsistent 
or poorly conceptualized policy were not discussed. 

More research is critical on the consequences of specific 
international efforts to engage non-state justice as well as 
more detailed research on the causes and consequences 
of risk aversion. Likewise, it is important to better under- 
stand how international endeavors function alongside do- 
mestic efforts and the empirical consequences of failing to 

engage with non-state justice or doing so only superficially. 
While it is impossible to say for certain that no successes 
have occurred, the silence is telling. Donors, program im- 
plementers, and the researchers they commission, all docu- 
mented few signs of strategic success. 

Conclusion 

Globally, non-state justice remains the dominant form of le- 
gal order. To better understand how donor states conceptu- 
alize and approach non-state justice and to what ends, this 
paper offered a new classificatory typology. It also showed 

that while most major rule-of-law donors acknowledge that 
non-state justice matters within their policy, they often es- 
chew these forums as presently constituted because they 
rarely meet international human rights standards. Donors 
displayed a strong preference for risk-averse acknowledg- 
ment strategies that symbolically recognize the value of non- 
state justice while avoiding difficult choices and detailed pol- 
icy guidance. Even donor states that supported meaning- 
ful engagement strongly favored transformation strategies 
to reform non-state justice or strengthen the state. These ef- 
forts, however, were vague or unrealistic about how changes 
could be realized. Policy guidance that sought to change 
how non-state justice operated ignored the weak empirical 

basis for such efforts and the potentially serious negative ex- 
ternalities. Certain goals, such as counterinsurgency or state- 
building, sometimes justified riskier strategies, but they en- 
dured only when they had a compelling justification and a 
reasonable prospect of success. As of 2018, no major donor 
state pursued acceptance or rejection strategies. 

Waning interest in non-state justice over time, the shal- 
lowness of policy discourse, and tolerance of policy inconsis- 
tency and even incoherence, raises serious questions about 
donors’ commitment to promoting the rule of law, access 
to justice, state-building, and other goals. While perhaps un- 
derstandable, the prevalence of policy that fails to meaning- 
fully engage with non-state authorities comes at the serious 
cost of eschewing the dominant form of legal order in most 
countries that receive aid. 
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