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Abstract
Disputes continue to beset English law governed shipbuilding contracts to this day,
despite the fact that English law’s characterisation of the shipbuilding contract and
relationship have been established since the late 19th Century. For English law to
develop such that shipbuilding disputes do not occur in future, this thesis argues
that lawmakers and judges must give due regard to shipbuilding industry norms.

In order to do so, this thesis will firstly demonstrate that there is a disparity between
how English law characterises all shipbuilding contracts and relationships, and the
variety of shipbuilding contracts, relationships and projects found in the industry.
It is thus argued that reconciliation of this void between law and industry is
contingent upon the law having regard for industry norms.

This thesis will then examine the causes of shipbuilding disputes, before exploring
the judicial remedies available to parties following dispute – both if shipbuilding
contracts continue to be characterised as sale of goods provisions under English
law, and if legislators decide otherwise. The context of remedies will in turn be used
to demonstrate how industry norms can influence both the judicial remedies issued
by judges and arbitrators, and the contractual remedy clauses which parties insert
into their contracts to resolve or mitigate shipbuilding disputes.
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Chapter 1
PREMISE AND APPROACH
1.1 – Introduction
Counsel in the sale of goods case of Balmoral Group Ltd v Borealis (UK) Ltd1
asserted that within the English law2 of contract lies two worlds. Firstly that of
industry parties, a world which includes their contracts, contracting relationships
and norms.3 Secondly that of the law,4 and how it characterises the contracts and
contracting relationships of industry parties. It is possible for there to be a mismatch
between these two worlds, which may hold true for the context of shipbuilding.
Here, there appears to be a mismatch between the law’s homogenous
characterisation of all shipbuilding contracts5 (and the contracting relationships6
between buyer and shipbuilder under them), and the heterogeneous shipbuilding
contracts and contracting relationships (between buyer and shipbuilder) actually
found in the shipbuilding industry. It is therefore arguable that when characterising
shipbuilding contracts, when characterising the shipbuilding relationship between
buyer and shipbuilder, and also when providing remedies in the wake of
shipbuilding disputes, ‘contract law should proceed on the basis of a more enriched
understanding and appreciation of actual [industry] practices’.7 This argument
1

[2006] 2 CLC 220 (Com Ct)
The term ‘English law’ in this thesis refers to the legal system governing England and Wales.
3
Catherine Mitchell, Contract Law and Contract Practice; Bridging the Gap Between Legal
Reasoning and Commercial Expectation (1st edn, Hart Publishing 2013) 1
4
[2006] 2 CLC 220 (Com Ct) 322 (Clarke J)
5
In this thesis, the law’s ‘characterisation’ of a contract means what the law considers the contract’s
legal ‘nature’ to be. [Simon Curtis, The Law Of Shipbuilding Contracts (4th edn, Informa 2012) ch
pt 1; William Cecil and Fiona Cain, ‘England & Wales’ in Arnold J van Steenderen (ed), Getting
The Deal Through Shipbuilding 2017 (6th edn, Law Business Research 2017) 26; Aleka MandarakaSheppard, Modern Maritime Law and Risk Management (2nd edn, Informa 2009) ch 10 s 2; Aleka
Mandaraka-Sheppard, Modern Maritime Law Volume 2: Managing Risks and Liabilities (3rd edn,
Informa 2013) ch 7 s 2.]
6
The law’s ‘characterisation’ of a contracting relationship in this thesis refers to whether the law
shapes the relationship as an ‘arm’s length’ or a ‘cooperative’ one (these terms being defined in
Section 1.2).
7
Catherine Mitchell, Contract Law and Contract Practice; Bridging the Gap Between Legal
Reasoning and Commercial Expectation (1st edn, Hart Publishing 2013) 3
2
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forms the paradigm surrounding this thesis, hereinafter referred to as its
‘overarching theoretical paradigm’. Out of this emerges the ‘overarching theoretical
question’ of this thesis, namely:
To what extent should shipbuilding industry norms influence the
characterisation of shipbuilding contracts and relationships, and the remedies
available or offered in the wake of dispute?

The answer to this overarching theoretical question will be argued to lie on a scale
consisting of three markers. The first marker is the regulated stance, under which
‘legislative and administrative activity…directly controls contract behavio[u]r’.8
Here, the law (through judicial practice, legislation or both) is required to offset the
deficiencies of contracts in regulating shipbuilding relationships.9 The law is thus
‘a method of channelling contractor behaviour, setting standards and providing
incentives for maintaining stable, long-term relations’.10 Consequently, under this
stance industry norms have very little influence on characterisation of contracts and
contracting relationships, nor on the remedies offered in the wake of dispute.

The second marker is the liberal11 stance. This stance allows shipbuilding law to be
shaped to some extent by the industry, since the shipbuilding remedies administered
by the law, and also the legal characterisation of shipbuilding contracts and
relationships, are influenced by industry norms. The law on shipbuilding, and the
shipbuilding industry, would thus coexist with one another. This stance was taken
by Lord Mansfield when he argued that ‘England’s commercial law had to develop
as business practice developed, and had to recognize business custom and usage’.12

Richard E Speidel, ‘Contract Law: Some Reflections Upon commercial Context And The Judicial
Process’ [1967] Wisconsin Law Review 822, 823
9
Catherine Mitchell, Contract Law and Contract Practice; Bridging the Gap Between Legal
Reasoning and Commercial Expectation (1st edn, Hart Publishing 2013) 8
10
Catherine Mitchell, ‘Contracts and Contract Law: Challenging the Distinction Between the ‘Real’
and ‘Paper’ Deal’ (2009) 29(4) Oxford Journal of Legal Studies 675, 688
11
The term ‘liberal’ here merely refers to the freedom which shipbuilding contract parties have to
shape their contracting relationships, rather than referring to liberalism in a political sense. Thus,
use of the term is confined to the shipbuilding relationship context, rather than being used to define
the parties’ political views and ideals.
12
Bruce L Benson, ‘The Spontaneous Evolution of Contract Law’ (1989) 55(3) Southern Economic
Journal 644, 654
8
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‘[S]ince contract is concerned essentially with the facilitation of market
operations’,13 there remained a need for ‘laws which reinforced rather than
superseded business practice’.14

The third marker is the neo-liberal15 stance, an offshoot of the liberal stance.
Predicated upon the assumption that ‘[industry] parties…can fend for
themselves’,16 the neo-liberal stance views the role of law as simply to enforce
contractual terms ‘as written’17 and set ‘the outer limits of permissible behaviour’.18
‘[Industry] parties may design their relationships as they wish-subject to a few
important exceptions, such as the prohibition on illegal contracts’.19 Under this
stance therefore, industry norms will have a great deal of influence on the
characterisation of contracting relationships and contracts, as well as on the
remedies awarded following dispute.

Accordingly, this thesis will explore the extent to which shipbuilding industry
norms should influence shipbuilding law – both in terms of the characterisation of
shipbuilding contracts and relationships, and also in terms of the remedies awarded
after a shipbuilding contract has entered into dispute.

John N Adams and Roger Brownsword, ‘The Ideologies of Contract Law’ (1987) 7(2) Legal
Studies 205, 207
14
Bruce L Benson, ‘The Spontaneous Evolution of Contract Law’ (1989) 55(3) Southern Economic
Journal 644, 648
15
The term ‘neo-liberal’ here merely refers to the freedom that shipbuilding contract parties have to
shape their contracting relationships, rather than referring to neo-liberalism in a political sense. Thus,
use of the term is confined to the shipbuilding relationship context, rather than being used to define
the parties’ political views and ideals.
16
Frankel Tamar, ‘The Legal Infrastructure of Markets: The Role of Contract and Property Law’
(1993) 73 Boston University Law Review 389, 393
17
Robert E Scott, ‘The Death of Contract Law’ (2004) 54(4) University of Toronto Law Journal
369, 381
18
Catherine Mitchell, ‘Obligations in Commercial Contracts: A Matter of Law or Interpretation?’
(2012) 65(1) Current Legal Problems 455, 472
19
Frankel Tamar, ‘The Legal Infrastructure of Markets: The Role of Contract and Property Law’
(1993) 73 Boston University Law Review 389, 398
13
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1.1.1 Chapter Synopsis

This chapter will introduce the shipbuilding industry and shipbuilding contracts,
before explaining the approach taken in writing this thesis and also the purpose of
the thesis. Each subsequent chapter will contribute to answering the overarching
theoretical question at its heart.

Chapter 2 will assess how the shipbuilding contract and relationship are
characterised by English law. Sections 2.2 and 2.3 will look at the entrenched
characterisation of the shipbuilding contract, both legislatively and in case law.
Since the late 19th Century, English law has characterised the shipbuilding contract
as a sale of goods contract – governed by the Sale of Goods Act 1893,20 and latterly
the Sale of Goods Act 1979.21 These pieces of legislation characterise the
relationship between buyer (ship-owner) and seller (shipbuilder) as one operating
at arm’s length, because any deviation from the original agreement by one party
entitles the other to exercise his rights under the statute without any prior
discussion. More recently however, the English courts have very occasionally
decided shipbuilding dispute cases with alternative characterisations in mind. As
explored in Section 2.4, this has been done through declaring that a shipbuilder’s
obligations under a shipbuilding contract predominantly lies in the newbuild’s
construction (as per a work and materials or building contract). Additionally, the
English courts have sometimes indicated that the shipbuilding relationship is
underpinned by cooperation, rather than operating at arm’s length. Section 2.5 will
then argue that, because the Supreme Court in PST Energy 7 Shipping LLC v OW
Bunker Malta Ltd22 characterised bunker shipping contracts as sui generis contracts
(in light of their peculiarities and also those of the bunker industry), the same
treatment might be appropriate for shipbuilding contracts in light of their own
peculiarities and those of the shipbuilding industry.

20

Sale of Goods Act 1893.
Sale of Goods Act 1979.
22
[2016] UKSC 23
21
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Chapter 3 will assess shipbuilding industry perception and norms, by recourse to
clauses in standard-form shipbuilding contracts, clauses in specially drafted
shipbuilding contracts and also to the information on shipyard websites. This
assessment will be made in two ways. Firstly, Section 3.2 will set about proving
that, whilst English law characterises all contracting relationships (such as
shipbuilding relationships) as those operating at arm’s length, some industry
shipbuilding relationships deviate from this – with the parties instead choosing to
cooperate with one another. Accordingly, whilst the law considers shipbuilding
relationships to be homogeneous, in reality the norms underpinning shipbuilding
industry relationships vary. On one hand, parties to shipbuilding contracts to build
standardised vessels often choose to base their agreement on an industry issued
standard-form (such as those listed in Section 1.1.6).23 Because the vessel’s design
is mature,24 the buyer can simply sign the standard-form as printed and leave the
shipbuilder to his own devices25 – an arm’s length relationship which matches that
prescribed at law. On the other hand, parties to shipbuilding contracts to build
bespoke vessels26 (often governed under specially drafted contracts) are likely to be
in regular discussion to ensure that the buyer’s requirements for his vessel are
correctly met. The relationship is therefore underpinned by cooperation, which
deviates from the arm’s length characterisation of the shipbuilding relationship at
law.

Then, Section 3.3 will set about proving that, whilst English law characterises
shipbuilding contracts as sale of goods contracts27 under which the shipbuilder’s
‘It is very common…in the context of shipbuilding…for there to be standard form contracts which
the parties [use]’ for standardised projects. [Filippo Lorenzon and Ainhoa Campas Velasco,
‘Shipbuilding, Sale, Finance And Registration’ in Yvonne Baatz (ed), Maritime Law (3rd edn,
Informa 2014) 67.]
24
Klaas Van Dokkum, Ship Knowledge A Modern Encyclopedia (3rd edn, Dokmar 2001) 80
25
The buyer will leave the shipbuilder to his own devices, apart from attending any inspections or
trials which he (or his representative) is obliged to attend under the terms of the contract. [Zhoushan
Jinhaiwan Shipyard v Golden Exquisite Inc [2014] EWHC 4050 (Com Ct).]
26
‘[T]he bespoke nature of [such]…projects make the use of standard printed forms of contract very
rare’ with specially drafted contracts favoured instead. ‘[I]ndividual yards or their lawyers will
usually produce their own draft forms of contract’ or ‘[s]ome yards may even be willing to negotiate
a contract based on a draft submitted by a buyer’s lawyer’. [Richard Coles and Filippo Lorenzon,
Law of Yachts and Yachting (Informa 2012) para 1-001.]
27
The only reported exceptions to this characterisation are the cases of Hyundai Heavy Industries v
Papadopoulos, Stocznia Gdanska SA v Latvian Shipping Co and also Adyard Abu Dhabi v SD
Marine Services, all assessed in Section 2.4.1.
23
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legal obligation lies in delivering the completed vessel,28 this characterisation of the
shipbuilder’s obligations does not reflect how all shipbuilders perceive their role
under shipbuilding projects. Shipbuilders who specialise in standardised vessel
building (under industry standard-forms for instance) will tend to perceive their
primary role under a shipbuilding contract as being delivery of the built vessel. This
is because the mature nature of the vessel’s standardised design means that the
shipbuilder must simply follow a set procedure to build it29 – mildly resembling
how manufactured goods roll off a production line before being delivered to
consumers. However, shipbuilders who specialise in bespoke vessel building
(under specially drafted contracts for example30) instead often perceive their role
under a shipbuilding contract to lie in a service – namely providing the specialist,
artisan labour required to reproduce the bespoke vessel’s customised design.31
Whilst at law bespoke vessel building contracts will nonetheless operate the same
way that standardised vessel building contracts do (namely as sale of goods
contracts, under which the shipbuilder’s legal obligation is to deliver the completed
vessel), Section 3.3 argues that shipbuilders may perceive their role under bespoke
shipbuilding contracts as lying more in the provision of services.

Out of Chapters 2 and 3 will thus emerge proof of a mismatch between the law and
the shipbuilding industry. The law characterises shipbuilding relationships
homogeneously, and characterises shipbuilder obligations under shipbuilding
contracts homogeneously also. However, industry shipbuilding relationships are in
fact heterogeneous, and shipbuilder perceptions of their role under shipbuilding
contracts are heterogeneous also. The heterogeneity is based upon factors such as
whether the vessel is of standardised or bespoke specification, and whether the
contract is standard-form or specially drafted.

28

Sale of Goods Act 1979, s 27.
Klaas Van Dokkum, Ship Knowledge A Modern Encyclopedia (3rd edn, Dokmar 2001) 80
30
‘[T]he bespoke nature of [such]…projects make the use of standard printed forms of contract very
rare’ with specially drafted contracts favoured instead. ‘[I]ndividual yards or their lawyers will
usually produce their own draft forms of contract’ or ‘[s]ome yards may even be willing to negotiate
a contract based on a draft submitted by a buyer’s lawyer’. [Richard Coles and Filippo Lorenzon,
Law of Yachts and Yachting (Informa 2012) para 1-001.]
31
Marco Semini and others, ‘Strategies for customized shipbuilding with different customer order
decoupling points’ (2014) 228(4) Journal of Engineering for the Maritime Environment 362, 363
29
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Chapter 4 will then postulate that shipbuilding law has challenges to overcome, by
exploring the different causes of dispute that can affect shipbuilding projects. In
doing so, the chapter is in place to demonstrate that development of the law (to
prevent such disputes from reoccurring in future) not only requires due regard to be
given to the industry norms and perceptions explored in Chapter 3, but also requires
an understanding of how such disputes are caused. Also included will be the
theoretical underpinnings of dispute causes and doctrines such as frustration, Force
Majeure and opportunism, before Section 4.4 gives an insight into potential future
shipbuilding disputes and how they may arise.

Chapter 5 will use the context of remedies to prove the influence of the industry in
shipbuilding. Firstly however, Section 5.2 will demonstrate that differing legal
characterisation of the shipbuilding contract determines which judicial remedies32
will be available to the wronged party in the event of dispute. The statutory
remedies under the Sale of Goods Act will be explained first (in Section 5.2.1), as
they apply to shipbuilding contracts under their entrenched sale of goods
characterisation. Next, in Section 5.2.2, focus will turn to the statutory remedies
under the Housing Grants, Construction and Regeneration Act 1996,33 which may
apply if a shipbuilding contract is characterised as a general construction or building
contract. Finally, Section 5.2.3 will explore common law and equitable remedies,
in the event that the characterisation of a shipbuilding contract means that such
remedies are available in lieu of (or in addition to) any applicable statutory
remedies. Commentary will also be given throughout Section 5.2 on the judicial
approach to such remedies – such as whether a judge must exercise his discretion
when making a particular remedial award, or whether he can passively make an
award based upon a pre-determined rule.

The term ‘judicial remedies’ in this thesis will be taken to include remedies awarded by a judge
in court and also remedies awarded by an arbitrator in an arbitral tribunal.
33
Housing Grants, Construction and Regeneration Act 1996.
32
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Section 5.3 will then suggest that, rather than begin with statutory rules, common
law rules or equitable rules when making remedy awards, judges should begin with
one of two alternative starting points – both of which would allow the remedy to
take into account shipbuilding industry norms. The first of these alternative starting
points (explored in Section 5.3.1) is the agreement between the parties, which likely
incorporates any tacit industry understandings which the parties hold. The second
alternative starting point for judges when awarding judicial remedies in
shipbuilding cases would be a set of dedicated sui generis shipping remedies – if
judges and lawmakers deemed the nuances of the shipping industry and its various
sub-industries (listed in Section 1.1.2) worthy of dedicated rules. Explored in
Section 5.3.2, this idea will lead on from the idea of sui generis characterisation of
the shipbuilding contract introduced in Section 2.5.

As the law on shipbuilding contracts still has challenges to overcome to prevent
shipbuilding disputes from occurring (as explored in Chapter 4), parties often insert
clauses into their contracts to mitigate or resolve a dispute if one occurs. Discussed
in Section 5.4, these contractual remedy clauses supersede the operation of the
judicial remedies talked of in Sections 5.2 and 5.3. In approaching this topic,
Section 5.4 will identify factors which make for an ‘effective’34 contractual remedy
clause.

Finally, Chapter 6 will provide conclusions to the overarching theoretical question
introduced in Section 1.1, and also to the sub-question explored in Chapter 2 and
Section 3.3 regarding how the shipbuilding contract should be characterised under
English law. Then, Section 6.3 will suggest that future research could be undertaken
on certain issues and areas falling outside the remit of this thesis.

1.1.2 The Shipbuilding Industry
Widely regarded as ‘one of the oldest, most open and highly competitive markets
34

The definition of ‘effective’ is provided in Section 1.2
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in the world’,35 the shipbuilding industry has long established itself as a lucrative
strand of global commerce. This section will explain why the industry is so
significant, as well as explaining its market drivers, the main shipbuilding nations,
the stages of a shipbuild, the types of ship which can be built and the standard-forms
upon which shipbuilding transactions can be based.

Markets

Shipbuilding is one of four sub-markets which together constitute the shipping
industry, alongside the charter or freight market, the scrappage market and the ship
sale and purchase market. ‘[S]hipping is a market-driven industry’36 on the basis
that prices directly influence party decision-making. The industry can thus be
considered as a Free-Market,37 driven by competitive forces of supply and demand.
Shipping demand is determined by factors which include the state of the global
economy, commodity prices and sudden economic change (such as recessions).38
Shipping market supply is largely driven by the number of ships in operation
(known as the world fleet) as well as ‘fleet productivity, shipbuilding deliveries,
scrapping and freight revenues’39 – factors which notably correspond with the four
aforementioned sub-markets that make up the shipping industry. It is important to
understand the mechanics which intertwine the four shipping sub-markets, as the
shipbuilding sub-market is affected by (and affects) each of the others. For instance,
as displayed in Fig. 1, when demand for trade by sea increases, freight rates rise.
To capitalise on the increased income generating potential from chartering, shipowners will order newbuilds and second-hand ships40 – thus lifting the newbuild
and sale and purchase sub-markets. As shipbuilders expand their yards to cater for
this glut of orders, supply will eventually exceed demand. At this point freight rates
Rima Mickeviciene, ‘Global Shipbuilding Competition: Trends and Challenges for Europe, The
Economic Geography of Globalization’ (Klaipeda University, Lithuania 2011)
<www.intechopen.com/books/theeconomic-geography-of-globalization/global-shipbuildingcompetition-trends-and-challenges-for-europe> accessed 3 October 2015, 201
36
Yuen Ha (Venus) Lun and others, Shipping and Logistics Management (Springer Science &
Business Media 2010) 86
37
Whilst the shipping markets will be assessed from a Free-Market perspective in this thesis, other
equally valid standpoints do exist such as that of Marxism and of Developmental Economics.
38
Martin Stopford, Maritime Economics (3rd edn, Routledge 2009) 137
39
ibid 136
40
Yuen Ha (Venus) Lun and others, Oil Transport Management (Springer 2013) 16
35
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will fall, meaning that some ship-owners may be forced to sell their fleet in order
to stay in business.41 Newer, commercially utile vessels will be sold to other shipowners (thus bringing the sale and purchase market into play), and older, unusable
vessels will be sold as scrap (thus stimulating the scrappage sub-market).42 This
increase in scrappage will eventually lead to a contraction in the number of vessels
(and ship trade) around the world,43 which in turn will lead ship-owners to attempt
to rebalance this contraction by placing orders for newbuilds44 – whereupon the
aforementioned chain of events restarts. Moreover, as per Fig. 1, the inverse chain
of events will occur if demand for trade by sea decreases.

Now to assess market drivers of the shipbuilding sub-market specifically. As well
as being affected by the state of the other three shipping sub-markets discussed
above, shipbuilding is also influenced by global factors such as economic change,
political change,45 oil demand,46 and prices for metals such as steel and copper.47
Moreover, at the individual party level, shipbuild demand is driven by factors
including freight rates, the buyer’s access to loans or subsidies to fund the project,48
and also second-hand vessel prices.49 Supply of newbuilds at the individual party
level is determined by the number of berths unoccupied at the yard, the cost of
production per vessel, and the shipyard’s existing orderbook.50 These factors will
all impact upon the contract price agreed for a newbuild.51 In this regard,
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shipbuilding can be said to be cost-driven,52 hence why assessment of the
shipbuilding industry will be made from a Free-Market perspective in this thesis.53

Structurally, the shipbuilding sub-market has significant entry barriers including
the requirement of infrastructure (namely a shipyard from which to carry out
constructions), machinery and equipment, raw materials (such as steel), expertise
(namely a workforce who can undertake newbuild projects), and potentially also
government support (by means of subsidies for instance).54

Taken together, the sub-market for shipbuilding is influenced by global geopolitical and economic change, and also by microeconomic factors which affect
supply and demand at the individual party level. Moreover, shipbuilding is also
affected by the state of the other three shipping sub-markets which together make
up the shipping industry.

Nations

As regards the dominant shipbuilding nation, this has fluctuated since the
beginnings of the commercial shipbuilding industry55 as demonstrated by Fig. 2. In
the 19th and early 20th Centuries, European countries such as Great Britain held
supremacy. Great Britain’s shipbuilding dominance at that time was cemented by
its expertise in the engineering field and its notoriety for producing high-quality
outputs.56 Quickly however, Britain’s position as a shipbuilding heavyweight
dissipated, due to its reluctance to modernise its existing shipbuilding practices and
infrastructure and also due to it developing a reputation for volatile employment
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relations. Its decline coincided with the growth of European shipbuilding, including
France’s shipyard in Saint Nazaire, Gdansk in Poland, as well as Germany and the
Scandinavian region as a whole.

In the 1950s however, Japan took over as the dominant world shipbuilding power.
This was down to the fact that it had developed a ‘block’ assembly method, which
streamlined the production process in a way never seen before.57 Japan’s dominance
continued until the 1990s, at which point its high labour costs and its unwillingness
to respond to global demand for larger vessels caused its supremacy to wane
slightly.58 South Korea sought to capitalise on this by offering lower wages than
any other shipbuilding nation.59 This in turn led South Korea to become the
dominant force in world shipbuilding by the turn of the millennium.60 For a time,
its position as the sole global shipbuilding power came under fire, owing to high
labour costs, steel shortages and the consequential rise in prices of materials and
equipment.61 Whilst South Korea and Japan continue to be dominant shipbuilding
nations, China has since joined them – primarily due to the fact that it has embraced
new technologies and also sought to merge existing shipyards to create ‘giant’
shipbuilding companies.62 Accordingly, nowadays dominance in shipbuilding lies
with Japan, China and South Korea – as shown in Fig. 2.
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Evidence for Japan, China and South Korea’s dominance in shipbuilding can be
gleaned from the fact that today their aggregate market share is 90%, 63 and was as
much as 92% in 2016.64 In 2017, over 61% of the world orderbook and 65% of
world completions were from these nations alone – as illustrated in Fig. 3.
Furthermore, Asian dominance in the industry is substantiated by Fig. 4, which
shows that all five of the world’s largest shipbuilders are based in Asia, three of
these being South Korean. Much of the shipbuilding which takes place in these
countries is the mass production of standardised commercial industry vessels.65 As
per Fig. 5, Japan predominantly builds bulk carriers and oil tankers,66 China tends
to build bulk carriers, oil tankers and containerships, while South Korea specialises
in gas carriers, containerships and oil tankers. Moreover, these nations build
offshore vessels,67 and state owned Chinese shipbuilders have also recently begun
to target the high-end vessel market (for yachts and pleasure boats) which is
currently serviced by European shipyards (as will be explored below).68

Note however that, whilst Asia is where most ships are nowadays built, these
vessels are often ordered by ship-owners in Western countries. For instance, Fig. 6,
Fig. 7 and Fig. 8 illustrate that Greece, the United Kingdom, the United States of
America, Canada and Norway were prevalent demanders of newbuilds constructed
in South Korea, Japan and China in 2015. Another example occurred in November
2017, where one European ship-owner ordered a large number of chemical tankers,
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specifically requesting that they be constructed by South Korean shipbuilder
Hyundai Mipo.69

Now to look at the European shipbuilding industry. Whilst Asia dominates today’s
industry in terms of numbers, Europe does have a competitive advantage. The
European shipbuilding industry specialises in the building of sophisticated, bespoke
vessels such as yachts and cruise ships,70 where it can exploit its ‘tailored and
knowledge-based production processes, considerable technical expertise and…high
number of specialised subcontractors’.71 For instance, Italian shipyard Fincantieri
Cantieri Navali Italiani specialises purely in commercial passenger shipbuilding,72
boasting annual revenues of $3.1 billion in 2010 for their efforts, 73 with German
shipyard Meyer Werft engaging mainly in cruise ship and special purpose
shipbuilding.74

The United Kingdom (UK) also has a competitive advantage in shipbuilding today.
Apart from the occasional one-off project,75 there is no real commercial
shipbuilding76 going on in the UK anymore.77 Nonetheless, sources indicate that
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today ‘a healthy proportion of contracts signed are governed by English Law’78 and
‘a large number of shipyard contract disputes are…decided by LMAA (London
Maritime Arbitrators Association) arbitration under English Law’.79 What this
reveals is that the UK’s dominance in shipbuilding today lies in its judicial and
arbitral infrastructure.

English law and arbitration are attractive for various reasons. Firstly, the English
language is used throughout the world, meaning that English legal proceedings are
less likely to be disrupted by language barriers. Secondly, common law systems
like English law give parties a degree of foreseeability, ‘because basing decisions
on precedent means that…[they will] have a good idea as to how their cases will be
decided’.80 Thirdly, English law is attractive due to its global reputation for being a
pioneer – a reputation earned having influenced legal principles in numerous other
common law jurisdictions, and also having influenced how judges in these
jurisdictions construe contractual clauses.81 Fourthly, the fact that English law
upholds the principle of ‘freedom of contract’ means that parties can make
agreements82 and conduct arbitral proceedings83 as they wish – subject only to
mandatory rules.84 Finally, their expertise at dealing with international disputes
makes English law judges and arbitrators especially coveted in shipping disputes.
A combination of the above reasons has led the Baltic and International Maritime
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Council (BIMCO) to specify English law as the default jurisdiction,85 and London
arbitration as the default arbitral system, for those using its ‘NewBuildCon’
standard-form shipbuilding contract.86 Furthermore, the Institute Clauses for
Builders’ Risks 1988, ‘the most widely used international form of insurance
coverage for vessels under construction’,87 are themselves subject to English law.88
Accordingly, the popularity of English law in shipbuilding contracts and dispute
resolution substantiates the approach taken in Chapters 2-5 of this thesis, which
predominantly explore the English law position on shipbuilding contracts,
relationships, disputes and remedies.

Significance

The significance of the shipbuilding industry can be classified according to its direct
and indirect impacts for society. These criteria were elucidated in a 2013 report by
the United States Maritime Administration (MARAD),89 an association which
pioneered its own standard-form shipbuilding contract.90

Firstly direct benefits, or those generated by the shipbuilding industry itself.91 These
include the economic benefits that shipbuilding provides for a national economy.
In South Korea for instance, shipbuilding constituted almost 10% of the entire
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country’s exports in 2011,92 and almost 2% of its overall GDP the following year.93
The direct impacts of shipbuilding can also be measured through its economic
contribution to the other three sub-markets that make up the shipping industry.94
For one, by providing them with new ships, the shipbuilding industry widens the
asset base of ship-owning companies – thus strengthening them financially. If these
ships are then chartered, this will provide a boost to the freight market. If these ships
are then later sold on, this will turn boost the sale and purchase ship-market.95

Another direct societal impact of the shipbuilding industry is the jobs that it creates.
As mentioned above, Asian shipyards’ primary focus is to mass produce
standardised vessels. It is for this reason that Asian shipbuilders offer large numbers
of jobs at low costs of labour.96 For instance, in 2016 the Shipbuilders’ Association
of Japan reported that – amongst its members alone – the shipbuilding industry
constituted over 50,000 employees,97 including shipyard workers, subcontractors
and general shipbuilding division workers. Also as stated above, European
shipyards are focused on building low volumes of complex, bespoke ships. Whilst
European shipyards will inevitably therefore employ fewer workers than Asian
shipyards, a higher proportion of these jobs are likely to be skilled, knowledgeintensive positions which facilitate the building of bespoke vessels.98 Accordingly,
the shipbuilding industry directly benefits society by providing both ‘assemblyline’ and skilled jobs.
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Secondly, the shipbuilding industry can be said to have indirect benefits for
shipbuilding.99 This includes providing jobs which – whilst not associated with the
physical construction of a vessel – are derived from, or generated by, the build’s
supply chain.100 For instance, over 580,000 jobs were created by the United States
shipbuilding industry in 2016.101 A significant proportion of these were ‘supply
chain’ jobs, such as painters, equipment delivery couriers,102 upholsterers and
steelworkers.103 Additionally, one other crucial source of indirect employment in
the shipbuilding industry are jobs in ship insurance and ship finance. As will be
explored more fervently in Section 1.1.3 below, ship-owners and shipyards often
resort to external finance or external guarantors to fund and securitise a build. On
this basis, it can be said that the shipbuilding industry generates a demand for
specialist newbuild financiers and insurers,104 to aid shipbuilding parties with these
functions.

One final indirect benefit of the shipbuilding industry is its trickle down effects for
the development of a nation. For instance, an industry report from 2010 suggested
that the Chinese government perceives shipbuilding ‘as a strategic industry, which
not only creates economic benefits but also helps deliver public policy
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outcomes’.105 Specifically, shipbuilding activity in a certain area aids its
‘development[,]…technological capability…and act[s] as a catalyst to attract direct
and indirect foreign investment’.106 This demonstrates that shipbuilding has
benefits beyond the industry itself which, when combined with the direct and
indirect benefits mentioned above, proves the significance of shipbuilding today.

1.1.3 Stages of a shipbuild

As per its title, this thesis concerns how industry norms can influence the law on
shipbuilding contracts. For this reason, a ‘shipbuild’ in this thesis will not just be
taken to include the stage of the project where the vessel is constructed, but also the
pre-contractual and post-discharge stages which sandwich the build. The rationale
for this is because the pre-contractual stage features drafting and agreement of the
contract itself, and the post-discharge stage potentially features parties turning to
legal and contractual remedies following dispute.

In terms of the stages themselves, the ‘pre-contractual’ stage involves the
agreement of ship specification, before design blueprints are made and appropriate
resources are procured for constructing the vessel.107 This stage usually takes a year,
and culminates in the signing of the shipbuilding contract.

Next is the ‘contractual’ performance stage. Here, the shipyard’s role is to build the
ship. This stage alone can take anything from a year to three years, depending on
the complexity of the vessel being built. If undertaken as an ‘assembly’ project (as
most shipbuilds are), the build will consist of ‘steelwork’ (‘the pre-fabrication,
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assembly and erection of the steel structure of the ship’108) followed by ‘outfit’ (‘the
installation of the systems, equipment and fittings into the ship’.109) The shipyard’s
final task is then to send the vessel for sea trials. On the other hand, the ship-owner’s
role during the contractual ‘performance’ stage is to pay for the vessel. Payment is
usually made by way of an instalment upon completion of each pre-agreed build
‘milestone’. These ‘milestones’ typically fall upon signing the shipbuilding
contract, steel cutting, keel laying, launch of the vessel and delivery.110 Moreover,
the instalment payments are usually secured by way of a performance guarantee.111

Ship-owners and shipyards often seek external finance or subsidies to assist them
in meeting their obligations during the contractual ‘performance’ stage. Shipowners will often seek a bank loan to fund the pre-delivery instalments they must
pay, or will use the bank as a guarantor in the event that it defaults. Shipyards will
tend to use the government or national banks to subsidise or fund their operations.
For instance, Chinese shipyards can have their tax rebated by the government on
ships built for (and exported to) overseas buyers.112 Also, the Export-Import Bank
of Korea (KEXIM) has recently increased its appetite for shipyard finance.113 In
addition, the Developmental Bank of Japan (DBJ) provided subsidies for
shipbuilders whose operations had been hampered by the Tohuku earthquake of
2011.114 Furthermore, in the past few years private equity houses have been known
to purchase banks’ shipbuilding loan books, thus indirectly taking on their loan
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obligations to ship-owners and shipyards.115 In late 2013 for example, private equity
houses Oaktree Capital Management and Centerbridge Partners purchased a
significant proportion of the shipping loan book held by the Royal Bank of
Scotland.116

Returning to the stages of a shipbuild itself, the final one is termed the ‘postdischarge’ stage. Discharge can manifest itself in distinct ways, notably following
repudiatory breach, frustration, contract variation or novation. As will be explored
in Chapter 4, these can result in disputes – with remedies potentially available to
the wronged party.117 Ideally however, shipbuilding contracts will be discharged
‘by performance’, which occurs when the following events all occur: (i) the buyer
pays each and every one of his pre-delivery instalments in full, (ii) the seller issues
with buyer with a certificate permitting flag registration of the vessel, (iii) the
parties both sign a Protocol of Delivery and Acceptance (under which the buyer
gains title to the vessel), and (iv) the carrier delivers the vessel to the buyer, who
takes delivery without complaint.118

Overall therefore, the entire shipbuilding process can last up to four years from the
pre-contractual stage to delivery.119 This duration will likely be exceeded if the
contract is not discharged by performance, but instead culminates in dispute
litigation or arbitration.
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1.1.4 Types of ship built

The physical output of the shipbuilding process varies because ships come in a
multitude of types. Shipbuilding therefore tends to be classified as commercial
industry, commercial passenger, consumer or naval. While some of these types of
shipbuilding will not fall within the scope of this thesis,120 it would nonetheless be
fruitful to explain each type.

Firstly commercial industry shipbuilding, which includes the building of wet and
dry cargo vessels (known as onshore shipbuilding) and also the building of offshore
vessels – as illustrated in Fig. 9. Wet cargo ships include tankers and carriers built
to carry oil, chemicals or gas, and are of a lower build sophistication and higher
standardisation than ships in other classifications. For instance, oil tankers are in
wide circulation given their low build complexity (see Fig. 10). Dry cargo vessels
include bulk carriers and containerships, and are built to hold non-liquid and nongas substances such as ores, grains and containerised freight. These have a tendency
to be highly priced, despite their relatively unsophisticated nature. The offshore
strand of commercial industry shipbuilding121 includes the construction of offshore:
(i) rigs (such as mobile rigs and drilling rigs122), (ii) platforms (such as flotels123)
and (iii) vessels (such as Floating Storage and Offloading Units (FSOs)124),
including topsides construction undertaken on the items listed in the ‘platform’ and

The scope of the term ‘shipbuilding’ will be defined in Section 1.1.5
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‘vessel’ categories.125 These are not to be confused with offshore marine
engineering services, which will not fall within the remit of this thesis – as
explained in Section 1.1.5.

The second overarching category of shipbuilding is that of commercial passenger
vessels. As per Fig. 9, this category comprises the building of ferries and cruise
ships, whose sophistication and bespoke nature is incredibly high given the
different customer perks and safety features that are installed on them.

The third type of shipbuilding is of consumer vessels such as yachts, superyachts
and pleasure-boats. Demand for these is restricted only to those who can afford the
luxury. The consumer shipbuilding category also includes ‘Waverunners’,126 a type
of recreational multi-person jet-ski.127

The final category of shipbuilding is that of navy ships. As Fig. 10 quite clearly
displays, navy ships are perhaps the most sophisticated ship type in circulation
because they must be kitted out with state of the art weaponry and communication
systems.128 Whilst this brings with it a hefty price tag,129 demand remains high as
the governments who purchase them are often backed by large defence budgets and
will stop at nothing to secure vessels capable of defending their nations. This price
inelasticity of demand means that ‘the market of naval ships cannot be seen as a

2B1st consulting, ‘Topsides’ (Definition, October 2012) <www.2b1stconsulting.com/topsides/>
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fully open competitive market and is influenced strongly by non-economic
factors’.130

Finally note that, as illustrated in Fig. 5, the shipbuilding industry produces more
commercial industry vessels (tankers, carriers, containerships and offshore vessels)
and commercial passenger vessels (including ferries) than it does naval and
consumer vessels (which fall under Fig. 5’s ‘Other’ category). In this regard, the
thrust of shipbuilding outputs nowadays are commercial ships.

In addition to the types of shipbuilding already undertaken, plans are afoot for two
further variants – the building of eco-ships and the building of autonomous
commercial vessels. Eco-ships allow ship-owners to carry the same volume of
freight while consuming far less fuel than non-eco vessels.131 They do so through
various methods including the use of aerodynamic bow and propeller designs and
systems which re-use exhaust heat.132 Demand for eco-ships is increasing, in light
of the fact that new environmental shipping regulations are due to be enacted in the
coming years.133 Despite orders coming from all four corners of the globe, their
construction predominates in Asian shipyards. For example, in late 2017 the
Grimaldi Group announced plans to have over a dozen eco-friendly ro-ro vessels
built by a shipyard in either South Korea or China.134 Subsequently, in August 2018
shipping company Yang Ming revealed plans to have ten environmentally friendly,
energy saving newbuilds constructed by Taiwanese shipyard CSBC Corporation
(previously known as China Shipbuilding Corporation).135 Moreover, since 2009,
ECORYS Research and Consulting, ‘Study of Competitiveness of the European Shipbuilding
Industry; Within the Framework Contract of Sectoral Competitiveness Studies - ENTR/06/054’
(Final Report, Rotterdam, 8 October 2009) 22
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the Japanese government has been offering shipyards grants to go towards
investment in environmentally friendly vessel equipment.136

As for automated commercial vessels, these can be either remotely controlled or
fully autonomous.137 A White Paper from June 2016 revealed that autonomous
technologies could be used on commercial passenger vessels, such as ‘an inland
ferry making tens of identical crossings every day’,138 and also on commercial
industry vessels such as containerships and cargo ships.139 This was bolstered by a
claim emerging from Japanese shipping firms Mitsui OSK Lines and Nippon
Yusen,140 in which they pledged to have autonomous cargo ships in operation by
2025.141 Albeit in its infancy at the present time, the autonomous commercial
shipbuilding sub-market will be predicated upon market drivers. As per a
competitive market, ‘[e]ach actor must consider their position in the market relative
to the other players’.142 Subsequently, the market will streamline itself, with only
sufficiently strong players able to remain.

1.1.5 Scope of term ‘shipbuilding’
It would be fruitful to define what is to be considered a ‘ship’ and what is to be
considered a ‘build’ in this thesis, as this will determine which ‘ship-building’
Organisation for Economic Co-operation and Development (OECD), ‘Peer Review of Japanese
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contracts, statutes, case law and industry sources can be assessed in the chapters
which follow. In doing so however, the purpose of this section is not to provide a
response to the question ‘what does the law consider to be a ship’. Rather, the
question asked here is ‘what is to be considered a ship, and what is to be considered
a build, for the purposes of the shipbuilding analyses in this thesis’.

The types of ‘ship’ that will be subject of ‘shipbuilding’ in this thesis will be limited
to commercial industry vessels (namely wet cargo, dry cargo and offshore) and
commercial passenger vessels. Non-commercial shipbuilding (namely consumer
and naval shipbuilding) will be excluded. There are three reasons for this. Firstly,
since commercial ships are the most widely built ships in today’s market,143
tailoring this thesis toward their construction will give it maximal utility. Stated
differently, say for instance that nine out of ten ships produced are commercial
vessels. Writing this thesis about commercial shipbuilding would give it 90%
industry relevance, in contrast to a thesis written about non-commercial
shipbuilding (which would only have a relevance of 10%). Secondly, the two noncommercial shipbuilding industry strands (consumer shipbuilding and naval
shipbuilding) do not dovetail with the Free-Market lens144 through which shipping
markets are considered in this thesis – namely as competitive markets driven by
supply and demand.145 The market for consumer vessels such as yachts and
pleasure-boats is often non-competitive, given their high price and also due to there
often being more shipyards available to build them than there is demand. 146 Naval
shipbuilding is often non-market driven, because supply is met by public tender
rather than by demand on the open-market. Contract prices for naval vessels do not
reflect the market equilibrium, given the propensity for governments to pay
whatever it takes to obtain one147 – especially in times of combat or compromised
national security. The third reason why solely commercial shipbuilding will be
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assessed in this thesis is because the future of shipping (namely autonomous vessel
technology148) will likely only apply to commercial passenger vessels such as
ferries, and to commercial industry vessels such as cargo ships and containerships.

Therefore, this thesis will primarily assess the construction of commercial vessels.
Exception will only be made for non-commercial shipbuilding case law whose
contribution to the questions being answered in this thesis outweighs the fact that
the case concerns the construction of a non-commercial vessel. A shipbuilding case
will not therefore be excised from this thesis solely because it features the
construction of a non-commercial ship – provided that the type of ship was
incidental to the facts of the case, and thus incidental to the legal principle arising
out of it.

Now to define the ‘builds’ which will be considered ‘shipbuilds’ in this thesis.
Firstly, as mentioned in Section 1.1.4, ‘commercial industry shipbuilding’ will be
taken to include the construction of certain offshore rigs, platforms and vessels.
However, offshore marine engineering services such as well engineering149 will not
be considered. As established in Section 1.1.3, central to a shipbuild is the
construction stage which features the assembly and initial outfit of the vessel. Since
well engineering is an activity undertaken on an offshore platform that has already
been built, they fall outside the remit of this thesis as they would not have been part
of the platform’s assembly stage nor its initial outfit stage.

A second limit on the definition of ‘shipbuilding’ in this thesis is that it will not
include ship refit. One feature of a shipbuild is the construction stage consisting of
the initial assembly and outfit of the vessel. Considering that ‘refit’ is defined as the
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replacement of equipment150 or the installation of new equipment151 on an existing
vessel, these activities will fall outside the remit of this thesis as they occur neither
during the vessel’s initial assembly or its initial outfit.

A third limit on the definition of ‘shipbuilding’ in this thesis is that it will only
include certain instances of ship conversion. While a newbuild is under
construction, buyers have occasionally asked that the shipbuilder proceed to make
the vessel into a ship type other than that which was originally contracted for.152 To
be termed ‘intra-transactional’, this type of ship conversion will be considered in
this thesis as it is undertaken during the initial construction of the newbuild – thus
forming part of the construction stage. In contrast, conventional ship conversions
(defined as the conversion of ‘an existing ship’153) fall outside the scope of this
thesis. This is because they are a service undertaken on a ship which has already
been built to completion,154 and are essentially therefore ‘a specialised area of ship
repair, rather than a…newbuilding’.155 Accordingly, while ‘intra-transactional’
conversions constitute a mere variation to an ongoing newbuild, a conventional ship
conversion is a separate project from that in which the ship was originally built. For
this reason, conventional ship conversions are not considered ‘shipbuilds’ for the
purposes of this thesis.

Therefore, assessment will only be made of shipbuilds in which – sandwiched by
the pre-contractual stage and the post-discharge stage156 – a newbuild is assembled
and outfitted for the first time. Ship refits and ship conversions will not be assessed
in this thesis as they are essentially ‘ship-re-builds’. Marine engineering services
will also not be assessed in this thesis as they are essentially post-build services.
English Oxford Living Dictionaries, ‘Refit’ <https://en.oxforddictionaries.com/definition/refit>
accessed 5 November 2017
151
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1.1.6 Shipbuilding standard-forms
A large number shipbuilding contracts nowadays are based upon standard-forms.157
These include the Shipowner’s Association of Japan ‘SAJ’ form, the Association
of West Europe Shipbuilders contract (AWES), the China Maritime Arbitration
Commission form known as ‘CMAC’, Norway’s Standard Form 2000, the Baltic
and International Maritime Council (BIMCO) contract known as ‘NewBuildCon’,
and finally the United States’ Maritime Administration’s ‘MARAD’ form.158 Albeit
each standard-form can be used as printed, parties may instead use the standardform clauses as a starting point to develop their own specific agreement – which
may ultimately ‘depart significantly from the standard form’.159 Should they choose
to do so, the exact terms of the specially drafted contract ‘will be dependent on the
yard, the type of ship involved, the financing arrangements, and the buyer’s
requirements for compliance with specifications and design, quality of
workmanship and delivery timing’.160

1.2 – Methodology & Resources
This section will explain the methodological approach used to answer the
overarching theoretical question at the heart of this thesis, as well as defining key
terms used in the thesis and also the resources used in writing it.

Andrew Tettenborn, ‘Contracting By Numbers: The Different Characteristics of the Main
Shipbuilding Contracts’ in Barış Soyer and Andrew Tettenborn (eds), Ship building, sale and
finance (Routledge 2016) 40
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Methodology

In asking the extent to which the shipbuilding industry should influence
shipbuilding contracts, relationships and remedies, the overarching theoretical
question of this thesis (introduced in Section 1.1) is normative. Normative
conclusions arise on the basis that ‘[i]f the law provides rules for a society and the
[societal] views on how to regulate this society differ…there must also be different
views of what ought to be’.161 In the context of this thesis, the legal characterisation
of the shipbuilding contract and relationship may differ from how the industry (or
‘society’) thinks that the shipbuilding contract and relationship ought to be
characterised, for instance.

Accordingly, since Chapters 2-5 concern the development of shipbuilding contract
law, and because the overall question being answered in this thesis is a normative
one, the overarching methodological approach taken in this thesis is doctrinal. For
Duncan and Hutchinson, the doctrinal method consists of two stages. The first
involves ‘locating the sources of the law and then interpreting and analysing the
text’.162 This stage – to be undertaken primarily in Chapter 2 – entails exploring
‘the law [as] encapsulated in legislation or…entrenched common law principle’.163
The Sale of Goods Act 1979 and English case law will predominantly be used to
do this, since they entrench the current characterisation of the shipbuilding contract
and relationship. The second stage of the doctrinal method is ‘where the law…is
interpreted and analysed within a specific context’.164 For one, this will entail
analysing whether the law’s entrenched characterisation of the shipbuilding
contract and relationship reflects the norms and perceptions underpinning different
projects in the shipbuilding industry context (Chapter 3). It will then entail
analysing the law on shipbuilding contracts and how its deficiencies mean that
specific types of dispute still occur (Chapter 4). Finally, it will entail analysing the
161
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law on shipbuilding contracts in terms of the judicial remedies it makes available
following dispute (Chapter 5).

While this thesis will predominantly employ the doctrinal legal methodology, select
chapters and sections will either employ a specific aspect of the doctrinal approach,
or even employ a different methodological approach altogether. For one, Section
2.3’s chronological account of English shipbuilding case law will give regard to
relevant socio-economic circumstances at the time of each case, and Chapter 4’s
narrative on historical shipbuilding contract disputes will make reference to the
context relevant to each. These are known as doctrinal historical inquiries,165 and
will be used to emphasise the reasons behind why certain shipbuilding contracts
have been entered into down the years – contracts which shipbuilding law was thus
in place to regulate.

Section 2.3 and Section 2.4 will then refer to how the law in certain foreign
jurisdictions deal with shipbuilding contracts. These references will not however be
used as a means of comparative analysis with English law, but rather will be used
to illustrate the following: (i) that foreign jurisdictions also face the challenge of
characterising the shipbuilding contract, (ii) how foreign jurisdictions have learnt
from English law, or (iii) how foreign jurisdictions do things differently to how they
are done under English law (from which English lawmakers can learn).

Subsequently, Chapter 3 will use the empirical positivist method to understand the
social realities of shipbuilding relationships – through use of clauses from industry
contracts and literature from the websites of shipyards.166 When analysing an
industry contract, inferences about the contracting relationship will only be drawn
from the language, label or form of a particular clause where this inference holds
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true for the substance of the contract.167 This reflects Lord Templeman’s approach
in Street v Mountford,168 in which he stated that the nature of contracting documents
and party relationships are determined ‘not by the label which they choose to put
on it’169 but by ‘[t]he whole of the document’.170 Accordingly, ‘[t]he label attached
by the parties…will not be applied if it is inconsistent with the other terms of the
agreement’.171 Taking a similar approach in this thesis eliminates the prospect that
an inference is drawn from a clause which does not represent the contract as a
whole172 – as acknowledged by the court in the Leung Wan Kee Shipyard v Dragon
Pearl Night Club Restaurant173 case (to be explored in Section 2.3.1.)

For instance, say a shipbuilding contract clause obliges the parties to resolve their
disputes between themselves in what it labels a ‘cooperative’ contracting setup.
From this, one would infer that the clause shapes the contracting relationship as one
of ‘cooperation’. However, this inference will only be deemed conclusive if it
chimes with other factors in the contract which are indicative of a cooperative
relationship too. A cooperative relationship might be customary of a bespoke vessel
build governed by a specially drafted contract for instance.174 Here, the contracting
parties will likely draft the contract from scratch, so that it is particular to their
vessel and thus their contracting relationship.175 If a dispute subsequently arises, the
parties often will cooperate and resolve the dispute internally because – given the
bespoke nature of the vessel, contract and contracting relationship – it would be
inappropriate for a judge or arbitrator to simply ‘pigeon-hole’ the contract into a set
characterisation, and make an award on this basis. Thus, a clause in a contract
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stating that the contracting relationship is to operate ‘cooperatively’ will only be
deemed conclusive if the substance of the contract corroborates this – namely, if
the contract is: (i) to build a bespoke vessel, and/or (ii) specially drafted.

Similarly, say a shipbuilding contract clause obliges parties to go straight to court
or arbitration in the event of dispute, in what it labels a ‘litigious’ contracting setup.
From this, one might infer that the clause shapes the contracting relationship as one
operating at arm’s length. However, this inference will only be deemed conclusive
if it chimes with other factors in the contract which are indicative of an arm’s length
relationship too. An arm’s length relationship might be customary of a standardised
vessel build under a standard-form contract, since disputes over such projects in the
English legal jurisdiction tend to be administrated in court or arbitral tribunal, rather
than being settled internally between the parties. The judge or arbitrator begins on
the premise that the contract is a commercial one, characterises it accordingly, and
makes an award based upon the parties’ original agreement. Thus, a clause in a
contract stating that the contracting relationship is to operate ‘litigiously’ or at
‘arm’s length’ will only be deemed conclusive if the substance of the contract
corroborates this – namely, if the contract is: (i) to build a standardised vessel,
and/or (ii) a standard-form.

Chapter 4 will then employ the doctrinal method to prove the causes and effects of
different types of disputes affecting shipbuilding contracts to this day. For one, in
order to prove that the law recognises the party performance themes in Section 4.2
and the extenuating themes in Section 4.3 as dispute causes, the chapter will
reference the provisions and doctrines which the law has in place to deal with these
causes. For instance, the law is aware that disputes can be caused by buyer
default,176 by virtue of the fact that the Sale of Goods Act 1979 provides a seller
numerous remedies which become available if he is unpaid.177 Similarly, the law is
aware that disputes can be caused by changes in circumstance which make
performance impossible, on the basis that it makes the doctrine of frustration
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available in such scenarios.178 Moreover, Chapter 4 will prove that disputes have
legal and industry effects. For one, it will prove that certain disputes are significant
enough to end up in court (by referring to shipbuilding dispute case law judgments),
and it will also prove that certain disputes are significant enough to warrant industry
press (by referring to shipbuilding disputes reported in industry sources). Finally,
this chapter will use contract theory179 to comment on the rationale for doctrines
such as frustration,180 and also to establish where opportunistic conduct sits under
English contract theory.

Next, Section 5.3.1 will employ a particular aspect of the doctrinal method where
researchers ‘tak[e] as a starting-point a certain new legal development…[and] set
out to describe how this new development fits in with the area of law [being
researched]’.181 Specifically, by using a case law example, Section 5.3.1 will aim
to demonstrate how a judicial approach to remedies in which the court begins with
the parties’ agreement fits in with the existing approach to how judicial remedies
are determined in English courts (namely through recourse to legal doctrine and
rules). Then, Section 5.3.2 will use a particular aspect of the doctrinal method
regarding ‘how the existing system should be rearranged in order to accommodate
for…[a] novelty’.182 It will do so by suggesting that – if judges and lawmakers see
fit – contract law might wish to accommodate dedicated sui generis remedies for
shipping contracts, to run alongside the existing general remedial regime.183

Finally, Section 5.4 will employ the normative aspect of the doctrinal method as it
seeks to establish factors which shipbuilding contract remedies should embody in
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order to be effective.184 Each factor which makes for an effective contractual
remedy will be illustrated by reference to case law and to remedy clauses from
industry shipbuilding contracts. Reference will also be made to contract theory,185
in order to indicate why remedy clauses uphold these factors.186 The contractual
remedies to be assessed in Section 5.4 are liquidated damages clauses, Force
Majeure clauses, performance guarantees (in favour of the shipyard),187 refund
guarantees (in favour of the buyer),188 contractual lien clauses, retention of title
(Romalpa) clauses and insurance clauses.189 Contract management clauses, (such
as price escalation clauses and future options agreements) are excluded from
consideration for two reasons: (i) by definition they are not contractual remedy
clauses, as they aim to prevent disputes from occurring (thus rendering otiose the
need for remedy), and even so (ii) they operate during the contractual stage of a
shipbuilding contract, rather than the post-discharge dispute stage being assessed in
Chapter 5.190
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Definitions

Certain terms are used in a specific way in this thesis, such as the term
‘shipbuilding’ – whose scope and meaning was defined in Section 1.1.5. Various
other technical terms will also be used, and will be defined herein. Firstly the term
industry ‘norms’, used in both the title of this thesis, and its overarching theoretical
question. This will be taken to mean industry practices and customs (known as
social norms191) as well as industry expectations and understandings (known as
cognitive norms.192) Also note that, whilst the word ‘perception’ is used along with
the word ‘norm’ in Chapter 3, perception refers to how parties view the industry,
industry norms and their role under industry contracts. Perception is not therefore
simply a synonym of the word ‘norm’.

Secondly, the term shipbuilding ‘industry’. For the purposes of this thesis, the
‘industry’ will be taken to comprise in-house shipbuilding lawyers (whose norms
and perceptions are reflected in the shipbuilding contracts which they draft on
behalf of contracting parties), shipbuilding association draftsmen (whose norms and
perceptions are reflected in the standard-form contracts which they draft),193 and
shipyards themselves (whose norms and perceptions are communicated through the
literature on their websites). The term ‘industry’ will also be taken to encompass
the ‘market’ operating at its helm – whether it be the shipbuilding sub-market, or
the shipping market and its links to the global economy. This means that, in Section
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5.4.2 for instance, contractual remedy pay-outs based on shipping market (freight)
rates will constitute remedies based on the ‘industry’ for the purposes of this thesis.

Next, the term the ‘shipbuilding relationship’ in this thesis will be taken to mean
the relationship between ship-owner and shipbuilder. It is common parlance for a
ship-owner to be referred to as simply the ‘owner’, and for a shipbuilder to be
referred to as the ‘shipyard’ or ‘builder’. Hence, the labels for each respective party
will be used interchangeably in this thesis. Moreover, the ship-owner will
occasionally be referred to as the ‘buyer’, and the shipbuilder as the ‘seller’, when
the context warrants this terminology. For example, when shipbuilding remedies
under the Sale of Goods Act 1979 are explored in Chapter 5, the ship-owner and
shipyard are referred to as ‘buyer’ and ‘seller’ – since the 1979 Act talks of
contracting parties as either being ‘buyers’ or ‘sellers’ of a good.

Reference is also made in this thesis to ‘arm’s length’ and ‘cooperative’ contracting
relationships. An ‘arm’s length’ shipbuilding relationship will be taken to mean one
under which the ship-owner leaves the shipbuilder to his own devices after having
signed the contract. In the event of dispute, the wronged party will directly seek
litigious or arbitral action. A ‘cooperative’ shipbuilding relationship will be taken
to mean one under which both parties seek to do all they can to reach their common
goal194 – namely, to discharge the contract by performance.195 This might include
frequent communication and discussion between the parties during the project, and
non-litigious dispute resolution and forbearance196 if the contract is discharged
following breach by one of the parties.

Section 5.2 then refers to a number of different judicial approaches to remedies
which are defined as follows. The first is the discretionary approach, which pertains
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to an ‘individual judge’s assessment’197 as to whether or how a particular remedy
should be implemented in a case. Secondly, a judge could take a substantive
approach to applying a certain remedy. This would involve, for instance, making a
damage award based upon verifiable quantities198 such as market prices, contract
prices or reliance losses. Thirdly is the active judicial approach, or a ‘judicial
willingness to look into the facts’199 of the particular case brought before the court.
For instance, if a shipbuilding contract contained no liquidated damages clause for
delay, then an actively applied damage award would take into account the length of
the delay, and the proportion of the pre-agreed build period represented by delay.
Fourthly, a passive judicial approach to remedies ‘favours the routine application
of…clear general rules’.200 This approach might apply to claims for the price, where
only ‘mechanical’201 or passive application of Sale of Goods Act s 49 is required202
– since the principles of remoteness and mitigation (which judges must otherwise
interact with actively) do not apply to such claims. The penultimate approach is the
promissory approach, and concerns judges obliging contracting parties to undertake
the contractual obligations which they initially agreed upon.203 An example might
be a judge who makes an order of specific performance, rather than awarding
damages.204 Finally, the societal approach to remedies. Under this approach, the
making of judicial orders centres upon considerations of ‘cost-effectiveness’.205 An
example would be where a judge makes equitable orders only where they are
practical and cost-effective to supervise.206
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Finally, Section 5.4 will look to establish the factors which make for an ‘effective’
contractual remedy. An ‘effective’ contractual remedy is defined as one which is
enforceable207 (as against any mandatory rules which would otherwise strike it
down), and one which – when activated in the event of dispute – gives the party(s)
the outcome which they intended when including the clause in the contract.208 For
a contractual remedy to be effective, it need not incorporate all of the factors listed
in Section 5.4, since some factors apply only to certain contractual remedies and
not others. Rather, the effectiveness of a contractual remedy clause is contingent
upon it upholding at least one of the factors listed.

Resources

This thesis has been written following extensive analysis of English case law and
legislation governing shipbuilding contracts (available as of 19th August 2018), as
well as the law governing certain general construction and supply of services
contracts. In addition, the following specific resources are used in particular
chapters or sections of the thesis.

For one, Chapter 3 will explore shipbuilding industry norms and perceptions, and
Section 5.4 will examine contractual remedies. To do so, both will make reference
to clauses within specially drafted shipbuilding contracts (derived from the website
of the United States’ Securities and Exchange Commission (SEC)), and within
standard-form shipbuilding contracts209 (obtained from the ‘Encyclopaedia of
Forms and Precedents’,210 from the appendices in Simon Curtis’ book ‘The Law of
Shipbuilding Contracts’,211 or from internet webpages). In addition, Chapter 3 will
glean the perceptions of shipyards by using information from their websites.
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Furthermore, the chapter will draw comparisons with general construction contracts
such as the New Engineering Contract (NEC) and the Joint Contracts Tribunal’s
‘JCT’ form (whose clauses are reproduced in ‘Keating on Construction
Contracts’212), and also with offshore construction contracts (such as those issued
by LOGIC213 and the International Marine Contractors Association.214)

Chapter 4 explores the causes and effects of shipbuilding disputes, and is based on
data and resources available as of 19th August 2018. Information about shipbuilding
disputes which have proceeded to court or arbitration will be established from the
approved judgment given by the judge, or from articles reporting the outcome of
the arbitration (such as those contained in the Journal of the Chartered Institute of
Arbitrators.215) Information about shipbuilding disputes which have not proceeded
to court or arbitration will be derived from online information distributed by
Lloyd’s List and also The UK Defence Club. Moreover, the theoretical
underpinnings of legal doctrines such as frustration will be gleaned by reference to
texts by academics and theorists including David Campbell216 and Guenter
Treitel.217

In regards to Chapter 5, Section 5.2 will comment upon the judicial approaches to
remedies and Section 5.4 will determine the factors which make for an ‘effective’
contractual remedy. Analyses in both sections will be substantiated by reference to
academic journal articles. Section 5.2 will draw upon journal articles written by
212
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academics including Atiyah218 and also co-authors John Adams and Roger
Brownsword,219 while assertions made in Section 5.4 will be bolstered by reference
to the works of contract theorists such as Eric Posner220 and also co-authors Alan
Schwartz and Robert Scott.221

Finally, it is worthy of note that – whilst an extensive literature search was
conducted when writing this thesis – some resource bases could not be considered.
Firstly, a decision was made to consider the shipping industry as a competitive FreeMarket driven by demand and supply. Whilst this choice was explained in Section
1.1.2, doing so also meant that other equally valid standpoints (such as that of
Marxism and Developmental Economics) were not considered, nor the resource
bases informing these standpoints.

Secondly, Chapter 2 will make reference to how the law in certain foreign
jurisdictions deal with shipbuilding contracts. Each foreign jurisdiction was chosen
based upon the fact that it is a dominant shipbuilding country,222 its legal system is
often chosen to govern shipbuilding contracts, or its approach to characterising the
shipbuilding contract differs from the approach under English law. This however
means that other foreign jurisdictions were not considered, nor the law and
resources associated with them.

Thirdly, Chapter 3 and Section 5.4 consulted a sample of specially drafted
shipbuilding contracts from the website of the United States’ Securities and
Exchange Commission (SEC). This sample was defined, and the contracts
subsequently chosen, by a twofold process. Firstly, the SEC only makes ‘material
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contracts’223 available on its website.224 Thus, the sample of SEC contracts assessed
when writing this thesis was initially narrowed by the SEC’s own materiality
criterion, which excludes contracts that the SEC deemed ‘immaterial’. Secondly,
given the sheer volume of shipbuilding contracts which are ‘material’ and thus
appear on the SEC website, only those whose terms were deemed relevant to the
overarching theoretical question of this thesis were considered and referred to.
Specifically, a shipbuilding contract listed on the SEC website was only considered
and referred to in this thesis if: (i) its terms embodied cooperative norms, (ii) the
shipbuilder was required to provide a service (or services) under the contract, or
(iii) the contract governed the building of a bespoke vessel. Any SEC contracts
falling outside these criteria were thus not considered.

Fourthly, many of the shipyard websites consulted in Chapter 3 are those of
Japanese, Chinese and South Korean shipyards. This is because the majority of
shipbuilding projects, and thus shipbuilding disputes, take place in these
countries.225 This however means that the websites of many non-Asian shipyards
were not considered – although certain European shipyards were assessed where
appropriate, such as when discussing the construction of sophisticated or bespoke
vessels (which select European shipyards specialise in.226)

Fifthly, many of the reported disputes referred to in Chapter 4 are English law
governed. This is because English courts and London arbitrators are the most
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commonly used dispute jurisdiction for these types of cases,227 and also because the
scope of this thesis lies in English law’s characterisation of shipbuilding. Whilst
international disputes have also been referred to in that chapter (by recourse to
articles from international maritime news providers such as Lloyd’s List), reported
judgments from foreign jurisdictions have not been considered.

1.2.1 Purpose

This thesis serves various purposes, both academic and practical. Firstly, in a
practical sense, by proving there to be a mismatch between the legal
characterisation of the shipbuilding contract and relationship, and the industry
norms and perceptions underpinning certain shipbuilding contracts and
relationships, this thesis might serve as a catalyst to reform shipbuilding law (and
judicial practice) so that it begins to take into account industry norms and
perceptions. Moreover, exploring the various causes of dispute which affect present
day shipbuilding contracts may assist lawmakers whose job it is to create legal
solutions to prevent such disputes from occurring in future.

Secondly, again in a practical sense, this thesis may benefit industry parties who are
seeking assurances as to the shipbuilding contract they are entered into, or may soon
enter. For one, sections of this thesis which examine the shipbuilding relationship
will inform parties of norms which they might wish to uphold during performance.
Additionally, sections of this thesis which outline the legislation that shipbuilding
contracts fall under will benefit parties by informing them of: (i) any implied duties
which the statute requires them to uphold during performance, (ii) any statutory
remedies available to them, and (iii) their statutory rights in the event of dispute
(such as who is entitled to the vessel corpus, and who can claim any materials that
were unattached to the vessel corpus at the point of dispute.228) Furthermore,
sections of this thesis which explore the various types of shipbuilding contract

227

See Section 1.1.2
Aleka Mandaraka-Sheppard, Modern Maritime Law Volume 2: Managing Risks and Liabilities
(3rd edn, Informa 2013) ch 7 s 2
228

56

dispute, and sections exploring the factors which make for an effective contractual
remedy clause, may assist contracting parties in crafting their shipbuilding contract
so that its clauses are capable of resolving or mitigating disputes.

Also note that, despite being based primarily upon English law, this thesis may
benefit those seeking to enter into shipbuilding contracts governed by other
common law systems, and also lawmakers in other common law jurisdictions. This
is because English law influences legal principles in jurisdictions such as India,229
Malaysia230 and the Caribbean islands231 amongst others, and also because English
judicial practice influences how judges in these jurisdictions construe contract
clauses.

Thirdly, in an academic sense, by proving that differing characterisation of the
shipbuilding contract will determine the judicial remedies available to a plaintiff
following dispute, the implied terms regulating performance under the contract, and
whether any mandatory rules apply to the contract, this thesis contributes toward
the argument for characterisation of contracts. It thus joins existing academic
literature which argues that characterisation of contracts to paint portraits232 and to
order food in a restaurant233 is necessary to then determine from where a plaintiff’s
legal rights derive following breach. This is in sharp contrast to those who view
characterisation of contracts as unnecessary on the basis that, in the shipbuilding
context for instance, the transaction will result in delivery of a completed vessel –
irrespective of the contract’s characterisation.
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Fourthly, again in an academic sense, using shipbuilding contracts as a basis upon
which to draw inferences about shipbuilding relationships reinforces the academic
argument regarding the importance of contracts. As well as giving an idea of the
norms which underpin that particular contracting relationship, a contract serves
various other purposes. For one, the contract establishes the responsibilities that
parties must uphold during the shipbuild.234 Also, contracts can be used to allocate
risks235 through use of terms such contractual remedies clauses,236 which aim to
minimise the need for litigation or arbitration.237 Additionally, the contract is in
place to define the parties’ rights in the event that dispute goes to court or
arbitration. Finally, contracts hold particular value to shipbuilding projects in which
a bespoke vessel is being built, as the written agreement will contain the build’s
technical information (such as design and specification).

Accordingly, the issues raised in this thesis will mean that it is useful in both
academic and industry circles. Moreover, the usefulness of this thesis (concerning
shipbuilding contracts which have fallen into dispute) is sustainable in future,
because there is always a possibility that future shipbuilding contracts will fall into
disputes such as those to be explored in Section 4.4. While this will prove to be an
unwelcome prospect for shipyards and ship-owners, the prospect of such disputes
reoccurring confirms the utility of this particular thesis.
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Chapter 2
LEGAL CHARACTERISATION OF
SHIPBUILDING
2.1 – Introduction
The legal characterisation238 of a contract determines the legislation that it will be
governed by, and therefore the rights, duties and obligations due under the contract.
The legal characterisation of a contracting relationship refers to how the law shapes
the parties’ relationship and interactions with one another.239 This chapter will
establish how English law characterises the shipbuilding contract and relationship.
These findings will then be juxtaposed with conclusions yielded in Chapter 3
(regarding industry norms and perceptions of the shipbuilding contract and
relationship), in order to establish whether shipbuilding law and the shipbuilding
industry are mismatched. If the law is found to be mismatched with the industry,
then this would increase the extent to which industry norms and perceptions should
influence the characterisation of shipbuilding contracts and relationships under
English law – as per the overarching theoretical paradigm of this thesis. References
will also be made to characterisations of the shipbuilding contract in foreign legal
systems. These will illustrate how other jurisdictions have followed the English law
approach to characterisation, or will illustrate an approach to characterisation taken
by a foreign jurisdiction which English lawmakers may wish to learn from in future.

In this thesis, the legal ‘characterisation’ of a contract is synonymous with the contract’s legal
‘nature’ (the latter term commonly used in existing literature.) [Simon Curtis, The Law Of
Shipbuilding Contracts (4th edn, Informa 2012) ch pt 1; William Cecil and Fiona Cain, ‘England &
Wales’ in Arnold J van Steenderen (ed), Getting The Deal Through Shipbuilding 2017 (6th edn,
Law Business Research 2017) 26; Aleka Mandaraka-Sheppard, Modern Maritime Law and Risk
Management (2nd edn, Informa 2009) ch 10 s 2; Aleka Mandaraka-Sheppard, Modern Maritime
Law Volume 2: Managing Risks and Liabilities (3rd edn, Informa 2013) ch 7 s 2.]
239
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Additionally, the legal characterisation of the shipbuilding contract will determine
which implied terms apply to the contract,240 which judicial remedies are open to
the parties in the event of dispute,241 and also whether the Unfair Contract Terms
Act 1977242 applies to the contract’s terms.243 The 1977 Act requires judges to give
due regard to the industry context surrounding a contract term when establishing
whether it is permissible or not. This requirement to interact with the industry
mirrors the idea of industry influence being examined in this thesis.

2.2 – How Legislation deals with shipbuilding contracts
The entrenched characterisation of shipbuilding contracts under English law is that
they are contracts for the sale of goods, governed by the Sale of Goods Act 1979.244
As will be explained further in Section 2.3 in regards to the case of Behnke v Bede
Shipping,245 ships fall within the Act’s definition of ‘goods’.246 Goods which can
form the subject matter of a sale of goods contract can either be an ‘existing’ good
(one which is owned by the seller or in his possession when the contract is made),
or a ‘future’ good (one which will be manufactured by the seller after the contract
has been made).247 Since a newbuild comes into existence a number of years after
the shipbuilding contract is originally agreed, the contract operates as a present
‘agreement to sell’248 future goods.249 Moreover, since the newbuild will be
constructed in accordance with a pre-agreed design blueprint and specification, a
shipbuilding contract can be considered an agreement to sell according to (or ‘by’)
description.250 As per s 18 r 5(1) of the Act, title under the contract will pass from
seller to buyer upon delivery of the good (ship) in a ‘deliverable’ and description
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compliant state.251 The primary obligation of the seller (shipbuilder) thus lies in
delivery of a newbuild in this state, with acceptance and payment being the primary
obligations of the buyer (ship-owner) – as listed under s 27 of the Act.252 In sum
therefore, English law characterises shipbuilding contracts as ‘agreements to sell
future goods by description subject to the Act and…its implied conditions’253 –
these implied conditions to be revisited in Section 2.4.2 and Section 2.6.

Since shipbuilding contracts fall under the Sale of Goods Act, the Act accordingly
characterises the relationship between parties to shipbuilding contracts.
Specifically, the Sale of Goods Act characterises the contracting relationship as one
in which parties operate at ‘arm’s length’ to each other. This is so because, if one
party derogates from his duties under the contract, the other can resort to his rights
under the Act and take legal action – without needing to offer the breaching party
any goodwill,254 nor try and resolve the dispute internally first.

Take the buyer’s rights upon receipt of a defective good.255 If he deems the good to
be in breach of warranty, he has an immediate right to claim damages or an
extinction of the price.256 The Act does not oblige the wronged buyer to give the
seller a second chance to make good the promise and rectify the defect. The buyer’s
rights under the Act are therefore setup as a ‘get it right, or else face litigation or
arbitration’ warning to the seller, which moulds the parties’ relationship into one
operating at arm’s length.257 Similarly, an unpaid seller has various rights of
recourse under the Act258 including a lien on the good.259 The Act does not oblige
an unpaid seller to give the buyer another chance to pay before seeking to enforce
the lien. The seller’s rights under the Act are therefore setup as a ‘pay or else I will

251

Sale of Goods Act 1979, s 18 r 5(1).
ibid s 27
253
Richard Coles and Filippo Lorenzon, Law of Yachts and Yachting (2nd edn, Informa 2018) para
1-003
254
The concept of goodwill will be revisited in Section 5.4.6
255
See Section 5.2.1
256
Sale of Goods Act 1979, s 53(1).
257
Alistair Mills and Rebecca Loveridge, ‘The uncertain future of Walford v Miles’ (2011) 4 Lloyds
Maritime and Commercial Law Quarterly 528, 529
258
See Section 5.2.1
259
Sale of Goods Act 1979, s 41.
252

61

take action’ warning to the buyer, which shapes the relationship with his
counterpart as an arm’s length one.

The arm’s length relationship prescribed of contracting parties under the Sale of
Goods Act is exemplar of the classical view of the English law of contract. English
law has historically modelled the contracting arena as ‘a meeting point between two
individuals with separate interests,’260 in which ‘those who let down their fellows
should be made to pay the cost of doing so’.261 If a contract enters into dispute,
parties are thus at liberty to ‘pursue their own self-interest’262 in court or arbitral
tribunal without need to try and resolve the dispute another way first. Accordingly,
the classical view believes that ‘where one party is in breach of contract…the
innocent party [can and will]…legitimately take up…legally available options’.263
For instance, ‘[i]n a contract of sale of goods…one would expect to find the seller
entitled to sue the buyer for the price whenever the buyer repudiates’. 264 This was
famously described in Walford v Miles265 as the ‘adversarial position’266 customary
of the ‘ethic of [English] contract law’,267 by Lord Ackner.268
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2.2.1 Foreign Legislation following suit

A number of foreign jurisdictions also characterise shipbuilding contracts as sale of
goods contracts. In the United States of America for instance, a shipbuilding
contract is considered ‘a contract for the [future] sale of tangible personal property
[or goods]’.269 This is the case because, firstly, art 2 § 2-106 of the Uniform
Commercial Code (UCC) considers shipbuilding contracts as ‘contract[s] to
sell…at a future time’270 – since the contract is for the present sale of a vessel which
will only exist and be identifiable271 at the future point in time when it is completed.
Secondly, since vessels are not contained within the exhaustive definition of
‘intangible personal property’ given in art 9 § 9-102(42),272 they are considered to
be ‘tangible personal property’ (which are more simply referred to as ‘goods’
elsewhere in the Act.273)
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But it is not only common law jurisdictions that have adopted a sale of goods
characterisation of shipbuilding contracts. With their roots in ScandinavianGerman Civil law, Denmark and Norway also characterise shipbuilding contracts
in this way. For one, shipbuilding contracts fall within the Danish Sale of Goods
Act 2003.274 Sections 1A(1) and 2(2) respectively state that the Act ‘shall apply to
all contracts of sale other than contracts for the sale of immovable property’275 and
that it ‘does not apply to contracts for the construction of buildings or other facilities
on immovable property’.276 Shipbuilding contracts are accordingly considered
contracts for the sale of goods, on the basis that a ship is an example of movable
property – thus falling outside the Act’s exemption criterion in s 2(2). Similarly, in
Norway, shipbuilding contracts are considered as sale of goods contracts under its
Sale of Goods Act 1988,277 for which ‘[t]he risk passes to the buyer when the goods
have been delivered’.278 In doing so, Norwegian law considers shipbuilding
contracts as separate from general construction or service provisions, which are
excluded from the Act under § 2(1)279 and § 2(2)280 respectively. French law also
characterises the shipbuilding contract as a sale of goods but, rather than stipulate
that title must pass upon delivery as Norwegian law does, allows for title to pass
continuously during the project – thus protecting the buyer in the event the shipyard
becomes insolvent.281 The fact that French law permits such a choice is testament
to the ‘contractual freedom’ allowed under arts L5113-1 to L5113-6 of the French
Transport Code,282 which govern shipbuilding contracts.
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Furthermore, under Spanish law, other than when parties actively elect to have their
contract operate as a ‘work or industry’ contract,283 the default position is for
shipbuilding contracts to operate as sale of goods contracts. Article 1,588 of the
Spanish Civil Code284 regulates contracts for work, and states that ‘[t]he execution
of building works may be hired under the agreement that the executor
must…provide his work or industry’.285 The wording of art 1,588 indicates that
building projects (such as shipbuilding projects) may therefore fall under the
provision as works contracts, in that they both feature a builder providing his work.
In practice however, unless the buyer and shipbuilder specifically provide that their
shipbuilding contract is a works contract, Spanish law will consider the shipbuilder
to possess title during construction, and for title to pass to the buyer upon delivery286
– facets customary of a sale of goods contract.

Thus, a brief venture into foreign law illustrates that English law is not the sole
proponent of the sale of goods characterisation of shipbuilding contracts.

2.3 – Case Law characterising the shipbuilding contract
English law’s characterisation of the shipbuilding contract as a sale of goods
contract was the result of three ‘waves’ of case law. Firstly, a line of 19th Century
and early 20th Century shipbuilding cases posed criteria to distinguish between
shipbuilding contracts and ship materials contracts. Secondly, dicta in the cases of
Behnke v Bede Shipping287 and McDougall v Aeromarine of Emsworth288 made the
sale of goods characterisation of the shipbuilding contract express. Thirdly, a line
of more recent 21st Century case law sought to further entrench this characterisation.
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First Wave
The ‘first wave’ of relevant English law shipbuilding cases began in the late 19th
Century. As mentioned in Section 1.1.2, Great Britain was the global shipbuilding
powerhouse at this time – boasting a large workforce of skilled engineers and
workers289 operating on the banks of rivers Tyne, Mersey and Clyde.290 The
opening case was Seath & Co v Moore,291 in which engineers A. Campbell & Sons
supplied engines and machinery for ships being built by TB Seath. Seath was a
shipbuilder based on the River Clyde in Glasgow, an area which possessed
tremendous shipbuilding appetite. The parties held their commercial relationship
for a number of years but, on 12th May 1883, Campbell went bankrupt. At this point
there was a pile of machinery lying on Campbell’s premises, which was intended
to be incorporated into vessels that Seath was building at the time. Accordingly,
Seath requested the bankruptcy administrator to declare that it had title to the
materials lying in Campbell’s premises.292 In rebuttal, citing Jervis CJ in Wood v
Bell,293 counsel for Campbell argued that the contract in question was for the sale
of a ship, not for the sale of the materials used to make a ship.294 Under a contract
for the sale of a future good (ship) to be constructed, the following holds true: (i)
only property in component materials affixed to the corpus of the ship will be
deemed to have passed from supplier to shipyard, and (ii) upon completion and
delivery, only property in component materials affixed to the corpus of the ship will
be deemed to have passed from shipyard to buyer.295 As Lord Watson put it,
‘materials provided by the builder and portions of the fabric, whether wholly or
S Pollard, ‘The Decline of Shipbuilding on the Thames’ (1950) 3(1) The Economic History
Review 72, 72
290
Richard Tames, Economy and Society in Nineteenth Century Britain (Taylor & Francis 2005) 81
291
(1886) 11 App Cas 350 (HL)
292
ibid at 356
293
(1856) 119 ER 897 (QB)
294
(1886) 11 App Cas 350 (HL) 367
295
When there are materials which have been approved for, but are as yet unappropriated to, a
newbuild corpus at the point of dispute, this raises a property law issue as to which party (buyer,
shipyard or supplier) has title to them. [Aleka Mandaraka-Sheppard, Modern Maritime Law Volume
2: Managing Risks and Liabilities (3rd edn, Informa 2013) ch 7 s 2.2.] This issue is re-examined in
Section 5.4 in respect of retention of title clauses. On this, it is important to distinguish retention of
title clauses from charges which must be registered under the Companies Act 2006. [William Cecil
and Fiona Cain, ‘England & Wales’ in Arnold J van Steenderen (ed), Getting The Deal Through
Shipbuilding 2017 (6th edn, Law Business Research 2017) 33.]
289

66

partially finished, although intended to be used in the execution of the contract,
cannot be regarded as appropriated to the contract, or as “sold,” unless they have
been affixed to or in a reasonable sense made part of the corpus’296 – as per s 18 r
5(1) of the Sale of Goods Act 1893,297 the latest iteration of the Act at the time of
this case.

Accordingly, it was held that shipbuilding materials strewn across Campbell’s
estate would only have been reclaimable by Seath under a work and materials
contract. Due to the sale of goods characterisation of the Campbell-Seath contract
however, Seath could only claim shipbuilding materials which had been affixed to
the ship corpus. Moreover, in terms of the characterisation of contracts under
English law, the court’s decision was significant in delineating between shipmaterials contracts (for the sale of component materials used to make a ship) and
shipbuilding contracts (for the sale of a completed ship made using component
materials).

In 1904, the courts were faced with the case of Reid v Macbeth & Gray,298 involving
a shipbuilding contract between shipbuilder Reid and ship-owner Macbeth. Clause
4 of the contract indicated that Macbeth had title to the vessel and its components
during construction, stating:
‘The vessel as she is constructed, and all her engines, boilers, and machinery, and
all materials from time to time intended for her or them, whether in the buildingyard, workshop, river, or elsewhere, shall immediately as the same proceeds
become the property of the purchasers, and shall not be within the ownership,
control, or disposition of the builders’.299

Reid ordered a quantity of iron and steel plates from a nearby merchant to be used
in building the vessel. The merchant was Young & Alexander, who in 1871 had
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taken over the Govan shipyard located on the River Clyde in Glasgow as a base
from which to carry out its ship building and ship material supply business.300
Unfortunately shipyard Reid went bankrupt before the ship could be completed, at
which point the plates it had ordered were lying at Greenock railway station (just
west of Reid’s shipyard in Port-Glasgow) ready for delivery. The question in this
case was therefore whether ship-owner Macbeth held title in the plates, on the basis
of cl 4 of the contract. It was however held that the contract in question was for
purchase of the completed newbuild. Macbeth could not claim the materials, as they
were neither affixed to the corpus301 nor had they been sold as discrete ‘contracts
of sale’ under the Sale of Goods Act.302 As Lord Davey put it ‘[t]here is only one
contract—a contract for the purchase of the ship. There is no contract for the sale
or purchase of these materials separatim’.303

Thus, the decisions in Seath and Reid delineated ship-materials contracts (for the
sale of the individual components used to make a ship), from shipbuilding contracts
– for the sale of a ship that will be built (or ‘manufactured’) to completion using
component materials.304

A third case concerning whether unappropriated materials were claimable under a
shipbuilding contract was Re Blyth Shipbuilding and Dry Docks Company.305 Here,
there was a shipbuilding contract to be paid for in instalments, between shipbuilders
Blyth and buyer Cosulich Societa Triestina. Blyth began shipbuilding in
Northumberland in 1811, and by the mid-1920s had become known for its novel
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ship propeller technologies.306 It was technological advances like these which
helped cement Great Britain’s position as dominant world shipbuilder at the time.307
Clause 6 of the contract between Blyth and Cosulich concerned the passage of title,
and stipulated:
‘[F]rom and after payment by the purchasers to the builders of the first instalment
on account of the purchase price the vessel and all materials and things
appropriated for her should thenceforth, subject to the lien of the builders for
unpaid purchase money including extras, become and remain the absolute
property of the purchasers’.308

However, after two instalments were paid (and the vessel partly complete), Blyth’s
shareholders decided that they wished to reclaim their investments. A receiver was
thus appointed and work on the newbuild ceased.309 At the time when the receiver
was appointed, there were unappropriated materials310 ready to be incorporated into
the vessel. The buyer argued that these were his property, citing cl 6. In response,
Blyth’s counsel, with whom the court agreed, successfully argued that the
unappropriated materials had not passed to the buyer because the nature of the
contract was one for the sale of a completed ship – not for the sale of its constituent
materials. The case precedent, namely Seath and Reid, both made reference to the
fact that only a unitary ship corpus can pass under a shipbuilding contract
characterised as a sale of goods. The test for whether property in shipbuilding
components had passed was therefore to ask whether the components had yet been
affixed to the ship corpus. While Re Blyth offered the same test for the passage of
property under a sale of goods characterised shipbuilding contract, it did not merely
talk about the affixation (or otherwise) of the components but also referred to the

Grace’s Guide, ‘Blyth Shipbuilding and Dry Docks Co’
<www.gracesguide.co.uk/Blyth_Shipbuilding_and_Dry_Docks_Co> accessed 18 January 2018
307
See Section 1.1.2
308
[1926] Ch 494 (CA) 494 (Romer J)
309
ibid at 496 (Romer J)
310
When there are materials which have been approved for, but are as yet unappropriated to, a
newbuild corpus at the point of dispute, this raises a property law issue as to which party (buyer,
shipyard or supplier) has title to them. [Aleka Mandaraka-Sheppard, Modern Maritime Law Volume
2: Managing Risks and Liabilities (3rd edn, Informa 2013) ch 7 s 2.2.] This issue is re-examined in
Section 5.4 in respect of retention of title clauses. On this, it is important to distinguish retention of
title clauses from charges which must be registered under the Companies Act 2006. [William Cecil
and Fiona Cain, ‘England & Wales’ in Arnold J van Steenderen (ed), Getting The Deal Through
Shipbuilding 2017 (6th edn, Law Business Research 2017) 33.]
306

69

overall ‘deliverability’ of the good, as per s 18 r 5(1) of the Sale of Goods Act.311
Specifically, Romer J stated that ‘[w]here there is a contract for the sale of
unascertained or future goods by description and goods of that description and in a
deliverable state are unconditionally appropriated to the contract…the property in
the goods thereupon passes to the buyer’.312

Therefore, Re Blyth reached the same conclusion to Seath and Reid in defining what
will pass under a shipbuilding contract, however it did so by reference to the test of
deliverability in s 18 r 5(1). The case is thus highly significant in the chronology of
English shipbuilding law, because it reconciles shipbuilding contracts with this
provision of the Sale of Goods Act – and in doing so, seemingly characterises the
contracts as a sale of goods. And the significance of Re Blyth has continued, having
been cited and followed in the Australian cases of Altmann v Skippercraft Boat
Builders313 (regarding the test of ‘deliverability’314) and North Western Shipping
and Towage v Commonwealth Bank of Australia315 (regarding when property has
been sufficiently appropriated for delivery316), and more recently in the Canadian
cases of Re Anderson’s Engineering Ltd317 (to be explored in Section 2.3.1) and FC
Yachts v Splash Holdings318 (regarding ownership of a partially complete
newbuild.319)

Moreover, the case of Barclay Curle & Company Ltd v Sir James Laing & Sons
Ltd320 also found that title in a newbuild passes unitarily under a contract for the
sale of goods. In contrast to the Seath, Reid and Re Blyth cases however, Barclay
Curle illustrated this point in the context of ship arrest. Here, shipbuilder Barclay
Curle and Italian buyers Lloyd Sabaubo had contracted for the construction of two
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steamers – identifiable as the 468 and the 469. These vessels were reportedly to
serve as hospital ships in the Italo-Turkish war and also in earthquakes occurring
around Italy in the early 20th Century.321 Clause 7 of the parties’ agreement stated
that the vessels will not be considered as ‘delivered’ until they had undergone trials
off the coast of Greenock and a trial voyage in Genoa. The purchase price was to
be paid in instalments at various intervals during the construction process. During
construction, the buyers arrested both steamers. In the arrest agreement, the buyers
asserted that they were due the £221,000 worth of pre-delivery instalments which
they had paid to the shipbuilders up until the point of arrest. Out of this came a
petition by the shipbuilders to have the steamers returned to them, on the basis that
number 468 was in a graving dock and number 469 in the shipyard when the arrests
were made. The buyer asserted that, since he had agreed to pay the contract price
in instalments, property in the ship increasingly passed to him as each instalment
was paid. Accordingly, he argued that the pre-delivery arrest was perfectly
allowable, given that property in the then partially complete ships had already
passed to him. Finding in the opposite, Lord M’Laren reminded the court that, under
s 18 of the Sale of Goods Act,322 determinations regarding when property under a
(shipbuilding) contract will pass should be based not on the payment regime, but
upon the parties’ intentions. For M’Laren, by including a post-trial deliverability
clause (cl 7), the parties intended for delivery to be made, and for property to pass,
once the trials had been completed. He stated ‘when we examine the contract of
sale under which this ship was built…as a matter of intention, I see no reason to
doubt that it was the wish of both the seller and the purchaser that the ship should
remain the property of the seller until…completion of the trials’. 323 Continuing,
Lord Kinnear referenced Sale of Goods Act s 18 r 2, which states that ‘[u]nless a
different intention appears…Where there is a contract for the sale of specific goods
and the seller is bound to do something to the goods for the purpose of putting them
into a deliverable state, the property does not pass until the thing is done and the
buyer has notice that it has been done’.324 According to this rule, Lord Kinnear held
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that there was no intention for title in the newbuilds to pass prior to delivery,325 and
that deliverability would only being achieved once conditions in cl 7 of the parties’
contract had been fulfilled. Furthermore the Lord President, reaffirming the earlier
decision in Reid, stated that ‘the only sale that is found in this contract is the sale of
a completed ship…the property of the ship was not passed from Barclay Curle &
Co…to the purchaser bit by bit as it came into existence’.326

In sum therefore, the buyer did not have property in the steamers upon their arrest.
The steamers were thus ordered to be returned to the shipbuilders, who were
relieved of their alleged £221,000 instalment repayment owing. In doing so, the
court in Barclay Curle enunciated that title passes unitarily under a shipbuilding
contract once any conditions precedent have been fulfilled and delivery is made –
as is the case for all contracts under the Sale of Goods Act. This is so even where a
sale of goods contract stipulates that payment is to be made by instalments, because
an instalment based payment regime divides the transfer of payments, not the
transfer of property or title.

Accordingly, this ‘first wave’ of shipbuilding contract cases allude to a sale of
goods characterisation of the shipbuilding contract. Their approach to doing so was
to distinguish ship-materials contracts (for the sale of the individual components
used in making a ship) from ship-building contracts (concerning the sale of the
completed and ‘deliverable’ ship). The case of Barclay Curle then asserted that the
passage of title under shipbuilding contracts is determined by the intention of the
parties, rather than by the passage of payment – this being the case for all contracts
falling under the Sale of Goods Act.

Second Wave
It was not until a ‘second wave’ of cases that English law’s characterisation of the
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shipbuilding contract, as a sale of goods contract, was expressly confirmed. This
wave began in the aftermath of the First World War, and ended after the Second
World War – periods of history where industries such as shipping sought to find
their feet following significant disruption.

Firstly, the case of Behnke v Bede Shipping.327 Here, a ship called ‘The City’ was
being sold by its British owner to a German ship-owner. Having had much of its
fleet confiscated under the Treaty of Versailles following the First World War,
German shipping companies were keen to make up for lost time by purchasing
ships.328 It is likely because of ship purchases such as ‘The City’ in 1926 that the
German shipping markets entered a boom from 1927 to 1929.329 This particular
transaction was conducted through an intermediary broker, Mr Sloan, with the
sellers being represented by Mr Frew. On November 19th, Mr Sloan drafted a
contract and sent it to the sellers. On November 24th, the sellers duly returned the
contract to Mr Sloan having inserted a clause requiring it to inspect and repair the
ship before delivery to the buyer. Mr Sloan then sent the amended contract to the
buyers. On November 25th, the seller told the buyer (via Mr Sloan) that it would
need to respond to the amended contract terms by November 27th. The buyer
accordingly signed the contract and posted it to the seller. In the meantime however,
the seller’s representative Mr Frew had already agreed to sell the ship to another
buyer. Counsel for the original buyer (the German ship-owner) in turn argued that
the seller had breached a term in the contract which prevented him from selling the
ship to a secondary buyer. The German ship-owner subsequently urged the court to
order that the original sale contract be specifically performed, such that the seller
would have to sell the ship to him.

Giving judgment, Wright J emphasised the fact that s 52 of the Sale of Goods Act330
allows a court to order the specific performance of contracts for the sale of goods.
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The court could therefore only order specific performance of the contract to sell
‘The City’ to the German ship-owner if ships fell under the Sale of Goods Act’s
definition of ‘goods’, and thus the sale of a ship constituted the ‘sale of goods’.
Section 62 of the 1893 Act (and the equivalent s 61 provision in the 1979 Act)
define ‘goods’ to include ‘all personal chattels other than things in action and
money’,331 whereby ‘things in action’ are deemed to include ‘shares and other
securities, debts, bills of exchange and other negotiable instruments, bills of lading,
insurance policies, patents, copyrights and trade marks, lottery tickets, and other
incorporeal property’.332 Clearly a ‘ship’ is neither money nor any of the items listed
under those considered ‘things in action’. Accordingly, it constitutes a ‘personal
chattel’ and thus a ‘good’ under the Sale of Goods Act, whose sale would therefore
constitute the sale of goods. This meant that contracts for the sale of ships (such as
‘The City’ in Behnke) could be specifically performed by an order of the courts
under s 52.333 Most importantly however, Wright J made clear that a ship being
constructed is also subject to the Sale of Goods Act.334 This well and truly
established that, in English law, shipbuilding contracts fall under sale of goods
legislation as contracts for the sale of goods.

As a caveat, it is notable that breach of condition following non-delivery (as
featured in Behnke) can be remedied either by specific performance of the contract
or by an award of damages.335 In this case, counsel for the German ship-owner
successfully argued that specific performance was a more appropriate remedy
because the ship was bespoke. Damages would have been insufficient recompense
for him, as he could not have simply gone out onto the market and used them to buy
another ship of the same type, because no identical ship existed – a prospect to be
revisited in Section 5.2.3.
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A second case which confirmed the legal characterisation of shipbuilding contracts
as sale of goods contracts, was that of McDougall v Aeromarine of Emsworth.336
Here, shipbuilders Aeromarine of Emsworth agreed to build a yacht 337 for buyer
Ronald McDougall. In the years following the Second World War, yacht racing had
become an increasingly popular pastime in Britain – potentially why McDougall
contracted in 1957 for the construction of a Thames cruiser yacht. 338 Payment was
to be made in instalments, and cl 8 of the contract specified when property in the
vessel and its materials339 would pass, as follows:
‘The said craft together with all materials equipment fittings and machinery
purchased by the builders specifically for the construction thereof whether in their
building yard workshops water or elsewhere shall become the absolute property
of the buyer upon the first instalment being paid’.340

When the yacht was launched, the buyer noticed that it was defective. The
shipbuilders therefore offered to make repairs under one of two propositions.
Firstly, the shipbuilder asked for the contract to be varied to include the repairs,
rather than have the repairs undertaken as remedy for a breach – the latter which, if
revealed to the rest of the industry, might lead the shipbuilder to gain a reputation
as being a contract ‘breacher’. Alternatively, the shipbuilder asked that the buyer
not repudiate the contract on the basis of the defects, but to accept a 50 guinea
discount on the original contract price.341 The buyer rejected both of these,
repudiated the contract, and commenced legal proceedings in pursuit of: (i) the predelivery instalments which he had already paid, and (ii) damages for his inability
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to use the yacht during the yachting season. The shipbuilders in turn argued that the
buyer’s rejection of their proposals, and subsequent repudiation of the contract,
constituted wrongful repudiation. Normally under a sale of goods contract, a buyer
has the right to reject the good and disclaim property in it. Given the presence of cl
8 in this particular contract however (which stated that property in the ship and
materials passed to the buyer upon payment of the first instalment), the shipbuilders
argued that buyer McDougall’s right to reject the ship would be unavailable after
this point – because he would then be rejecting his own property. The courts were
however unmoved by this reasoning. Whilst cl 8 stipulated that property in the ship
would in theory pass upon payment of the first instalment, in practice the transfer
could not be made at this stage, as there was nothing physical to transfer. The ship
would have been merely a bunch of unattached parts at this stage. Property could
only have passed once the ship was in a deliverable state, at which point the buyer
could then decide to reject it. Thus, McDougall was still entitled to reject the ship
and disclaim property in it, as the contract was a sale of goods under which property
in the subject matter would only pass once deliverable. Crucially however, Lord
Diplock concluded by stating ‘it seems well settled by authority that, although a
shipbuilding contract is in form a contract for the construction of the vessel, it is in
law a contract for the sale of goods’.342 Accordingly, McDougall is fundamental to
the legal history of the shipbuilding contract under English law, as it affirms their
characterisation as a sale of goods contract.

Third Wave
Finally, a ‘third wave’ of cases entrenched the sale of goods characterisation of
shipbuilding contracts. They did so by demonstrating that statutory terms imposed
on a contract by virtue of its sale of goods characterisation can only be excluded
where the provisions of the contract expressly allow this (and where these
provisions communicate this intention to a sufficient degree). These cases
accordingly feature failed attempts by parties to make provisions of the Sale of
Goods Act inapplicable to ship purchase and shipbuilding contracts.
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Firstly, in Dalmare SpA v Union Maritime Ltd, Valla Shipping Ltd (The Union
Power),343 a vessel was being sold to buyers under the Norwegian ship sale contract
‘Saleform 93’. The ship then broke down on its first voyage, prompting the buyer
to seek damages for the seller’s alleged breach of s 14(2) of the Sale of Goods Act344
– the statutory implied term of satisfactory quality.345 The contract contained the
words ‘as is where is’. The seller took these words to mean that the buyer had agreed
to purchase the vessel in the condition it was in upon purchase – ‘warts and all’.
Counsel for the seller subsequently argued that the presence of these words
excluded the implied term of satisfactory quality under s 14(2) of the Sale of Goods
Act from applying to the contract, meaning that the seller was exonerated from any
liability for breach of this provision. Counsel for the buyers, with whom the court
agreed, counter-argued that exclusion of terms implied under the Sale of Goods Act
will only be granted if the contract expressly stipulates their exclusion (and if their
exclusion satisfies mandatory rules and prohibitions.346) Implied terms will not be
excluded on the basis of semantic inference – such as inferring from the words ‘as
is where is’ that a buyer is to take a good in the condition that it was in upon
agreement. The court’s decision was thus policy driven. In emphasising the need
for express stipulation when excluding statutory terms from applying to a
commercial contract, Flaux J was careful not to open the floodgates to endless
litigants arguing that statutory terms should be excluded from their contracts on the
basis of tenuous inferences drawn from the wording of their provisions. To rule
otherwise would, in the words of Flaux, ‘drive…a coach and horses through the
authorities on the need for clear words to be used to exclude statutory implied
conditions’,347 and in turn countervail the notion of certainty in contracting.
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A second decision which built upon The Union Power was Michael Hirtenstein v
Hill Dickinson LLP.348 Mr Hirtenstein bought a second hand yacht.349 The purchase
included a warranty on the yacht’s condition, despite the fact that it had undergone
neither a survey nor sea trials. Soon after purchase, the yacht’s engines failed.
Attention was once again drawn to the meaning of the words ‘as is where is’ in the
contract. Building upon what was said in The Union Power, Leggatt J emphasised
that these words ‘when included in a contract for the sale of goods are not by
themselves sufficient to exclude the conditions as to satisfactory quality and fitness
for purpose implied by the Sale of Goods Act, and only exclude the right to reject
the goods for breach of those conditions’.350 Thus, whilst the words could not
outright exclude the Sale of Goods Act’s implied terms, they could exclude a right
to reject the goods following breach of one of these terms.

Taken together, The Union Power and Michael Hirtenstein highlight that excluding
Sale of Goods Act terms from a sale of goods characterised contract will only be
permissible if this is expressly stipulated.351 In the absence of stipulation to a
sufficient degree, the contract will remain firmly within the remit of the Act and its
implied terms.

A similar conclusion was drawn in the shipbuilding case of Neon Shipping Inc v
Foreign Economic 7 Technical Corporation Co of China,352 where a buyer entered
into a contract with a shipbuilder to build a carrier. Three years after delivery, the
buyer made a claim on the basis that the carrier’s cranes were faulty. This was
rebuffed by counsel for the shipbuilder, who argued that the claim would be timebarred under art XI of the contract, which stated:
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‘Seller guarantees that Vessel, and all parts thereof that [are] manufactured or
supplied by Seller, its sub-contractors and/or vendors under this Contract, will
be seaworthy…upon delivery and for a period of twelve (12) months from the
Date and Time of Delivery’.353

Since any express claims for breach were time-barred, the buyer then considered
whether the contract contained an implied term which he could claim had been
breached by the shipbuilder. Because the buyer had made it known to the
shipbuilder prior to completion that the ship was going to be used for a specific
purpose (for which fully functioning cranes were required), the buyer’s counsel
argued that the shipbuilder was in breach of the Sale of Goods Act s 14(3) implied
term assuring fitness for purpose.354 The shipbuilder’s counsel counter-argued,
stating that s 14(3) is unlikely to be applicable to shipbuilding projects such as the
present one (where the ship being built has a standardised specification), and is
instead only applicable to bespoke newbuilds. The basis of their assertion lay in the
work of Simon Curtis, a shipbuilding lawyer and author of ‘The Law of
Shipbuilding Contracts’,355 whose book states:
‘Section 14(3) will not, however, normally assist the purchase of a new building
in a quality dispute. The subsection is designed to cover the situation in which
the goods are required for a specific purpose made known to the seller before the
contract is signed; it is as such likely to be inapplicable in the overwhelming
majority of shipbuilding projects, in which the vessel is built for use in
standardised trades which are well known to, and understood by, both the buyer
and the builder’.356

Burton J however ruled that the shipbuilder’s counsel had interpreted Simon Curtis’
words wrongly. What Curtis meant was that ‘reliance upon the implied term was
unlikely to be necessary in a shipbuilding contract which made express provisions
for a specification which was agreed by both parties to be applicable to the purpose
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for which the vessel was required’.357 Stated differently, Curtis was not saying that
s 14(3) will not apply to the majority of shipbuilding projects, but rather that s 14(3)
is unlikely to be necessary for the majority of shipbuilding projects – as parties will
tend to include contractual provisions detailing the specification which will make
the vessel fit for purpose. Accordingly, whilst the Sale of Goods Act’s implied term
of fitness for purpose under s 14(3) did indeed apply to the shipbuilding contract in
question, most shipbuilding contracts will likely include terms stipulating the
purpose for which the vessel is required – thus superseding the need for s 14(3) in
any case. Overall therefore, the case confirmed the applicability of the Sale of
Goods Act (and thus its implied terms) to shipbuilding contracts, entrenching their
sale of goods characterisation.

2.3.1 Foreign Case Law following suit
The following cases from foreign jurisdictions mirror English law’s sale of goods
characterisation of the shipbuilding contract, and also draw upon the English courts’
approach to characterising the shipbuilding contract in this way. Recourse to these
cases thus demonstrates how English law informs the legal systems of foreign
nations.

Firstly the Canadian case of Re Anderson’s Engineering Ltd,358 which followed Re
Blyth359 in asserting that sale of goods contracts are those under which title can only
pass when the good is ‘deliverable’. Here, builders Anderson Engineers were
constructing a fire truck for buyers On-Line. Part-way through the construction
process however, Anderson went bankrupt. At this point, a chassis and fire pump
had not yet been attached to the partially completed truck. The question was
therefore whether property in the pump and chassis had passed to the buyers before
Anderson’s bankruptcy. The passage of property is first and foremost established
from the express intentions of the parties. Although the parties had not explicitly
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stipulated an intention as to how property in the item should pass, they elected the
Canadian Sale of Goods Act 1996360 as the governing provision, and builders
Anderson had been performing on the basis that the contract was for sale of the
completed fire truck. Under s 4 of the Act, a party can only claim property in goods
which are in a ‘deliverable state’.361 The goods in question (namely the pump and
chassis) were, according to the judge, ‘not in a deliverable state as neither On-Line
nor the Regional District would under the contract have been bound to take delivery
of the Chassis and Pump except as part of a completed fire truck’.362 Accordingly,
much akin to dicta by their Lordships in Seath and Lord Davey in Reid,363 this sale
of goods characterised contract was for the sale of the completed corpus, not for the
sale of the materials which, when put together, make up the completed corpus. As
the pump and chassis had not yet been affixed to the truck at the time of Anderson’s
bankruptcy, property in them would not have passed. Accordingly, the court held
that title to such items remained with seller Anderson – a ruling subsequently relied
upon by the Supreme Court of Victoria in Warehouse Sales Pty v LG Electronics
Australia.364 Moreover, the decision in Re Anderson’s Engineering drew upon the
English law approach to characterising shipbuilding contracts as sale of goods
contract. The intentions of the parties prevail, and if such intention points toward a
sale of goods characterisation, then title to materials can only pass if they are
sufficiently appropriated to a deliverable corpus.

Secondly, a foreign case which drew upon the approach to characterising
shipbuilding contracts in Barclay Curle365 is Pacific Islands Shipbuilding v Don
The Beachcomber (No. 3)366 from Hong Kong. Here, shipbuilders Pacific Island
contracted with a ship-owner to build a yacht.367 The shipbuilder failed to deliver
on time, with the ship-owner consequently rescinding the contract having alleged
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that the shipbuilder’s delay amounted to a breach of contract. This occurred at a
time when the ship-owner had paid all but the final pre-delivery instalment. The
ship-owner’s non-payment of the final instalment prompted the shipbuilders to
claim that they were entitled to a possessory lien on the ship. The crux of their
argument was aptly enunciated by Huggins J in the case, who stated that ‘although
the price is, under the contract, payable by instalments it is nonetheless
indivisible’.368 In other words, although an instalment based payment regime
divides the transfer of payments for a ship, it does not also divide the transfer of
property in that ship. As is customary for all sale of goods contracts, the transfer of
property unitarily occurs upon delivery by the shipbuilder, the ship-owner having
made payment in full. Applied to the present facts, because the final instalment
payment had not been made by the ship-owner at the time when he sought to rescind
the contract, title had not yet passed to him. This meant that the shipbuilder had a
right to retain the ship under a possessory lien. Huggins J went on to add that, for a
shipbuilding contract to instead be characterised as a contract for services, the
contract must refer to a regime other than one for which ‘the builder is to do all the
work and to be paid at the end’,369 as is otherwise the case under sale of goods
contracts. Thus, as under English law, a shipbuilding contract under Hong Kong
law will be characterised as a sale of goods contract but for express stipulation to
the contrary.

Another foreign case which both characterised shipbuilding contracts as sale of
goods provisions, and mirrored the English law approach to making this
characterisation, is the Hong Kong Court of Appeal decision in Dragon Pearl Night
Club Restaurant v Leung Wan Kee Shipyard370 and subsequent Court of First
Instance ruling in Leung Wan Kee Shipyard v Dragon Pearl Night Club
Restaurant.371 Dragon Pearl had a cruise business, and contracted with shipbuilder
Leung Wan Kee to build a cruise ship. Payment was to be made in seven
instalments. Whilst the first four were successfully paid, buyer Dragon Pearl was
late in paying the fifth and sixth instalments. This led shipbuilder Leung Wan to
368
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terminate the contract whilst the ship was still only partially complete. The buyers
however brought a claim before the Court of Appeal and latterly the Court of First
Instance, arguing that title to the partially completed vessel was theirs.

Counsel for the buyers cited dicta in the Seath372 and Re Blyth373 cases,374 which
stated that the intentions of the parties will determine when title to the vessel passed.
Reconciling s 20 of the Hong Kong Sale of Goods Ordinance375 with s 18 of the
English Sale of Goods Act 1979, counsel reminded the court that property in a
shipbuild will pass upon completion and delivery ‘[u]nless a different intention
appears’.376 For the buyers, cl 4 of the contract between Dragon Pearl and Leung
Wan constituted a ‘different intention’ for the purposes of Ordinance s 20, because
it stated that ‘at each stage of the construction of the steel harbour cruiser when an
instalment of the price becomes due and payable, property in the steel harbour
cruiser, so far as then finished, shall pass to the Plaintiff [buyer]’.377 On the basis of
cl 4, which indicated that property was to increasingly pass upon payment of each
pre-delivery instalment, property in the partially complete vessel lay with buyer
Dragon Pearl as it had paid six of the seven instalments due under the contract at
the time of termination (four of them promptly, and a further two late). Moreover,
the contract’s heading stated that the shipbuilder was being engaged to ‘design and
build’378 a vessel, as opposed to ‘sell and deliver’ one. If the contract was indeed a
construction contract for the design and build of a vessel (rather than a sale of goods
contract for the sale and delivery of a vessel), then this would corroborate the
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buyer’s argument that he was to obtain title progressively during the project upon
payment – since the progressive or incremental passage of title is customary of
construction contracts (as explored further in Section 2.4.1).

Counsel for shipbuilders Leung Wan on the other hand relied on cl 7.5 of the
parties’ agreement, which stated that risk during the construction of the vessel lay
with the shipbuilders, and that the transaction would only be complete once relevant
documentation had been given to Dragon Pearl upon completion of the build. For
Leung Wan’s counsel, these points substantiated the idea that ‘the Agreement was
for the sale of the completed ship’.379 On this reasoning, title to the partially
completed ship would lay with the shipbuilders, and would only have passed once
the ship had been completed and the buyer paid in full – a course of events which
of course did not transpire.

In the end, the court held that the overarching spirit of the agreement indicated it to
be a sale of goods contract, given that the transfer of documents and title was to
occur upon delivery.380 Broadly, the decision goes to show that the overall spirit of
a shipbuilding contract, rather than its heading or ‘label’, will determine its legal
characterisation. Moreover, the Dragon Pearl case upheld the protocol heralded in
English shipbuilding law that the passage of title in a newbuild will be determined
by the parties’ intentions.

Overall therefore, cases from foreign jurisdictions have been known to characterise
the shipbuilding contract as a sale of goods, and have often done so by citing (and
using the approach taken in) the English decisions discussed in Section 2.3. This
demonstrates the influence of English law in shipbuilding.
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Finally, one Canadian case has used a different approach to characterising the
shipbuilding contract as a sale of goods, to that taken under both English law and
under the foreign cases mentioned so far in this section (Re Anderson’s
Engineering, Pacific Islands Shipbuilding and Dragon Pearl.) Assessing this case
thus demonstrates that other jurisdictions (such as Canada) have had to deal with
the quandary of how to characterise the shipbuilding contract. The case itself was
Royal Bank of Canada v Saskatchewan Telecommunications,381 and featured a
general construction contract between builder Tritec and buyer Saskatchewan
Telecommunications or ‘Sask Tel’. The buildings were to be constructed on
Tritec’s premises before being delivered to the buyer’s sites in Northern
Saskatchewan. Prior to completion of the construction project, builder Tritec went
bankrupt. This resulted in a dispute between the parties as to who had title to the
then partially complete buildings. Resolution of the dispute required firstly
establishing the contract’s characterisation, and thus when property passed under
the contract. The court framed it as a showdown between whether the contract
resembled a sale of goods contract (to which the Sale of Goods Act would apply),
or a building contract. Judge Wakeling sought to distinguish the ruling given in the
Canadian general construction case of Taypotat et al v Surgeson.382 The facts of
Taypotat were similar to those of Royal Bank of Canada, and featured homes that
were built in a construction yard before being placed onto the buyer’s residential
lots.383 The contract was found to be a building contract because, on the basis that
the ‘lots’ were part of the soil or realty, items placed onto them (such as the
buildings in question) would also be affixed to the buyer’s land once completed.
Put simply, the fact that the buildings were intended to be immovable once in place
meant that the contract was a characterised as a building contract. As a result, the
court in Taypotat held that ‘the owner was to acquire a legal proprietary interest in
the home as it progressed through the various stages of construction’.384
Conversely, in Royal Bank of Canada, counsel for the appellant builders asserted
that the buildings were never going to be affixed to the land, but were merely to be
slid onto timbers in Northern Saskatchewan. It was accepted by the court that their
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‘movability’ and un-affixation to the realty meant that the contracts to build them
were sale of goods contracts, for which title would not have passed until delivery
and completion. As delivery and completion had not occurred by the time Tritec
had been made bankrupt, it was held that title to the uncompleted buildings
remained with Tritec. Moreover, Royal Bank of Canada is relevant because of a
passage given by Judge Wakeling in the case, in which he explains why
shipbuilding contracts are characterised as sale of goods contracts under Canadian
law:
‘If one concludes that what is involved is the sale of a chattel, this is
determinative of the fact the transaction does not come within the ambit of a
building contract…‘building contracts’, are those which relate to the
construction of buildings and of such works as roads, sewers, railways docks,
canals and similar constructions. They do not include, for example, contracts for
the construction of machines or of ships, or of any article which, when
constructed, could properly become the subject matter of a contract for the sale
of goods. They are, thus, confined to constructions which either directly affect
the land, or are concerned with structures which become part of the realty; and
are essentially contracts for the performance of services, although incidentally
they may also include the supply of materials’.385

What Judge Wakeling had done is to find an objective factor – namely, the
movability (or otherwise) of the item being built – upon which the legal
characterisation of a construction contract could hinge. In a similar vein to how the
Danish Sale of Goods Act operates,386 if a moveable object is being constructed
(such as a ship), then it will be considered a sale of chattels contract falling under
the Sale of Goods Act. If an immoveable object is being constructed (such as a
building), then the contract will be governed by building legislation. And the utility
of Wakeling’s approach to characterising such contracts was confirmed in the later
Canadian decision of Garvey v Garvey Estate,387 where it was used to determine
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whether a trailer permanently stationed in one place whilst connected to gas and
electricity was a chattel or a fixture.388

2.4 – Alternative characterisations of the shipbuilding
contract
As explained in Sections 2.2 and 2.3, English law characterises shipbuilding
contracts as sale of goods contracts, whose primary obligation lies in the sale and
delivery of a completed good (ship). However, this entrenched legal
characterisation has been challenged as it fails to acknowledge that most
shipbuilding projects predominantly consist of ‘the performance of work or services
to which the supply of materials or…goods is incidental’.389 These shipbuilding
projects essentially comprise two parts: ‘(1) a contract under which the supplier is
to make the ship – which is a contract for services – and (2) a contract under which
the supplier agrees to sell the completed ship – in effect, a contract of sale of
goods’.390 Since ‘the whole of the work or skill’391 often goes into the service of
constructing a newbuild before its ultimate delivery, the law has occasionally
characterised the shipbuilding contract with the service input in mind.392

2.4.1 Alternative characterisations under Case Law

Whilst the sale of goods characterisation of shipbuilding contracts has been
entrenched in English law for the past few centuries,393 the English courts have very
occasionally been known to characterise a shipbuilding contract as either a building
(general construction) contract or a contract for work and materials.
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As regards the building contract characterisation, one case which took this view
was Hyundai Heavy Industries v Papadopoulos.394 Here, a Liberian company called
Pitra Pride Navigation contracted with respondent shipbuilders Hyundai Heavy
Industries to build a ship. The appellants were guarantors of the buyer’s instalments,
who would pay the instalments if the buyer became unable to do so. Article 11 of
the parties’ contract gave the shipbuilder a right to rescind the contract if the buyer
defaulted.395 It transpires that the buyer did indeed default, failing to pay the second
instalment of the contract price. As a result, the shipbuilder exercised his right of
rescission under art 11, and the contract was cancelled.396 Subsequently, the
shipbuilder sued the appellant guarantors for the unpaid second pre-delivery
instalment. The guarantors refused, alleging that the shipbuilder’s cancellation of
the contract in turn cancelled his right to reclaim the as yet unpaid second
instalment. The question in the case was therefore whether cancellation of a contract
in turn cancels pre-accrued rights. The answer fell on two lines of reasoning.

The initial point was to establish what the buyer was paying for in exchange for his
payment of the contract price. Viscount Dilhorne pointed to a provision in the
contract which stated that the shipbuilder was obliged to ‘build, launch, equip and
complete’397 the vessel, with Lord Fraser referencing another provision stating that
the contract price was a ‘payment for services in the inspection, tests, survey and
classification of the vessel’.398 It swiftly became apparent that the nexus of the
contract lay in the services required to build the ship and make it seaworthy, as
opposed to merely lying in the delivery of the completed ship. Accordingly, for
Dilhorne, the contract ‘was not simply one of sale but which so far as the
construction of the vessel was concerned, resembled a building contract’,399
because it embodied various characteristics of a building contract. 400 This
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postulation deviated from the entrenched sale of goods characterisation of
shipbuilding contracts in English law up until that point.

On the proviso that the contract was more akin to a building contract, rather than a
sale of goods contract,401 the court referenced pertinent authorities in general
construction law in order to answer the question in this case. It firstly cited a passage
in ‘Hudson’s Building and Engineering Contracts’402 which stated that ‘[w]here the
contractor has become entitled to an instalment payment, he will not normally
forfeit his right to such payment by a subsequent abandonment or repudiation of the
contract, but will be entitled to sue for any unpaid instalment’.403 Accordingly, the
fact that Hyundai Heavy Industries cancelled the contract at a time when it was still
owed pre-delivery instalment payments, did not in turn cancel its entitlement to
these instalments. Its right to these instalments accrued when the contract was still
in operation. Cancellation and rescission take effect prospectively,404 rather than
‘rewinding’ the contract and abolishing the rights, liabilities and obligations already
accrued under it.405 This was a principle formalised by Dixon J in the case of
McDonald v Denny Laschelles Ltd,406 who asserted:
‘When a party to a simple contract, upon a breach by the other contracting party
of a condition of the contract, elects to treat the contract as no longer binding upon
him, the contract is not rescinded as from the beginning. Both parties are
discharged from the further performance of the contract, but rights are not divested
or discharged which have already been unconditionally acquired’.407

Accordingly, cancellation only discharged defaulting buyer Pitra Pride Navigation
from further obligations under the contract, and not from his already accrued
401
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obligation to pay the second instalment. Pitra Pride Navigation’s guarantors were
thus held liable to pay the second instalment on Pitra’s behalf. For Lord Fraser, this
ruling was driven by commercial ‘common sense’, as he refused to believe that
these commercial entities ‘intended that the guarantors were to be released from
their liability for payments already due and in default just because the builder used
his remedy of cancelling the shipbuilding contract for the future’.408 Rather, ‘the
ending of the contracts did not free the buyer from the obligation to pay the
instalments liability for the payment of which had already accrued, and did not free
the guarantors from liability under the guarantees’.409

Overall, Hyundai Heavy Industries v Papadopoulos is relevant to this thesis
because the court characterised the shipbuilding contract in the case as a building
contract whose primary obligation lay in the service of constructing the vessel and
making it seaworthy (as opposed to a sale of goods contract whose primary
obligation lay in the delivery of a completed vessel).

A few years later, a shipbuilding contract was characterised as a work and materials
contract in Stocznia Gdanska SA v Latvian Shipping Co.410 Here, the defendant
buyers Latreefers Inc (a subsidiary of Latvian Shipping) entered into six
shipbuilding contracts with shipyard Stocznia, for the building of vessels to be
numbered from one to six. The price was payable in instalments, with the second
instalment due upon keel laying of each vessel. Clause 5.05 of each contract
stipulated that ‘[i]f the purchaser defaults in the payment of any amount due to the
seller…the seller shall be entitled to rescind the contract’.411 When keels had been
laid for vessels one and two, the buyer defaulted – citing a downturn in business in
the reefer market in which it operated. This led the shipyard to rescind the contracts
for vessels one and two under cl 5.05, meaning that contracts for vessels three, four,
five and six, and keels for (now rescinded) vessels one and two, remained. Since
the shipyard was entitled to second pre-delivery instalments on vessels for whom a
408
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keel was laid, it renumbered vessels three, four, five and six, as ‘new one’, ‘new
two’, ‘new three’ and ‘new four’ and then assigned vessels ‘new one’ and ‘new
two’ the keels previously laid for original vessels one and two.412 It then claimed
the second pre-delivery instalments on ‘new one’ and ‘new two’, ‘thereby putting
itself in a stronger financial position than it would have been in if it only had a right
to claim damages’.413 Moreover, the shipyard then served keel laying notices on
vessels ‘new three’ and ‘new four’, before rescinding them414 so that it could claim
the second pre-delivery instalments on these vessels also. In rebuttal, counsel for
the buyers claimed that because the contracts had been rescinded before property
in the vessels could pass (which would have been upon delivery of the completed
vessels, as per the entrenched sale of goods characterisation of shipbuilding
contracts under English law), a total failure of consideration prevented the shipyard
from reclaiming second instalments in respect of vessels ‘new one’, ‘new two’,
‘new three’ and ‘new four’. The question in this case thus emerged as to whether
the shipyard was entitled to reclaim these instalments.

As in the case of Hyundai, the court first looked to the nature of the obligations
owed by the shipyard in exchange for the buyer’s payment of the contract price.
Clause 2.01 of each contract stated that the shipyard must ‘design, build, complete
and deliver’415 each vessel. For Lord Goff, the contracts ‘were not therefore
contracts of sale simpliciter, but…contracts for work and materials’,416 meaning
that the ‘test is not whether the promisee has received a specific benefit [namely
delivery of the completed vessel], but rather whether the promisor has performed
any part of the contractual duties in respect of which the payment is due’.417 Since
the shipyard’s obligations included both ‘construction and delivery’,418 its laying
of keels could be considered a contractual duty for which it was owed consideration
in return (on the basis that keel laying is the first stage of the construction process).
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Accordingly, despite the fact that the contracts were brought to an end before
delivery was made and property passed, the shipyard’s laying of keels was
sufficient to ensure that there had been ‘no total failure of consideration’ 419 under
them. It was thus at liberty to reclaim the second instalments on vessels ‘new one’,
‘new two’, ‘new three’ and ‘new four’. Citing Clark J in a previous decision under
the same action, Lord Goff concluded by asserting that there had been no
‘expression of intention on the part of the seller that he should, by exercising his
right of rescission under cl. 5.05(2), abandon his right at common law to recover as
a debt unpaid instalments of the price which have already accrued due’.420 This
demonstrates that contractual rights can coexist with legal rights, and is thus
exemplar of (industry) contract clauses coexisting with the law – as per the ‘liberal’
stance to the overarching theoretical question of this thesis.

As a caveat, it is important to the overarching theoretical paradigm of this thesis to
cite Rix LJ’s dicta in the sister case of Stocznia Gdanska SA v Latvian Shipping Co
(No. 2).421 Here, he questioned whether the shipbuilder’s submission of keel laying
notices for vessels ‘new one’, ‘new two’, ‘new three’ and ‘new four’ amounted to
affirmation of the contracts under them, or whether the fact that they then submitted
rescission notices for each vessel represented ‘an intention to terminate’.422 In doing
so, he stated:
‘I do not think that the use of a contractual mechanism for terminating the
contracts is inconsistent with reliance on repudiatory conduct for effecting a
common law acceptance of an anticipatory breach. Where contractual and
common law rights overlap, it would be too harsh a doctrine to regard the use of
a contractual mechanism of termination as unequivocally ousting the common
law mechanism, at any rate against the background of an express reservation of
rights’.423
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By asserting that contractual rights should not oust legal ones, Rix J alludes to a
coexistence between (industry) contracts clauses and legal doctrine – so far as
parties’ rights are concerned.

In sum therefore, while the facts of Hyundai and Stocznia case concerned liability
and entitlement to pre-delivery instalments,424 each decision was based upon the
obligations owed under the contract – and thus the characterisation of the contract.
The shipbuilding contracts in these particular cases were characterised as building
contracts and contracts for work and materials respectively. In this way, Hyundai
and Stocznia were the first English law decisions to characterise a shipbuilding
contract as something other than a sale of goods contract.

Subsequently, in Adyard Abu Dhabi v SD Marine Services425 the court characterised
a set of shipbuilding contracts as general construction contracts, by importing
general construction principles into the shipbuilding context. Buyer SDMS
contracted with shipbuilder Adyard for the building of 32 vessels. Article 1.1 of the
contract stipulated that each vessel ‘shall be designed, constructed, launched,
equipped, completed and delivered by the Builder’.426 The contracts also stated that
two of the vessels, named Hulls 10 and 11, had to be ready for sea-trials by a date
pre-agreed for each. Unfortunately, the vessels were not sea-trial worthy by these
dates, which led buyers SDMS to rescind the contracts to build Hulls 10 and 11.427
A dispute however arose as to whether SDMS could rescind these two contracts,
because Adyard claimed that it had been prevented from getting the vessels ready
on time by actions of the buyer. The preventing act in question was that SDMS did
not respond to Adyard’s suggestion that it amend Hulls 10 and 11 so that they
complied with terms imposed by the Maritime Coastguard Agency during the
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construction period. Adyard accordingly sought to argue that: (i) because SDMS
caused the delay, SDMS was unentitled to cite delay as a reason to rescind the
contracts, and failing that (ii) it should be entitled to an extension of time.

Counsel for Adyard firstly argued that it could rely the prevention principle.428 This
(non-maritime) general construction principle, to be revisited in Section 4.2.2, was
described by Jackson J in Multiplex Constructions (UK) Ltd v Honeywell Control
Systems Ltd429 as when ‘[i]n the field of construction law…the employer cannot
hold the contractor to a specified completion date, if the employer has by act or
omission prevented the contractor from completing by that date’.430 Applied to the
shipbuilding context, a buyer cannot hold a shipbuilder to a pre-agreed completion
date if the buyer has acted in a way which prevented the shipbuilder from
completing by this date. On this basis, Adyard attempted to rely on the prevention
principle431 as it was left in ‘contractual limbo’ whilst it waited for the buyer to
accept the proposed specification amendment, during which time it was unable to
continue with the project.432 Unfortunately, counsel for SDMS was able to rebut
this argument on two grounds. Firstly, art 8(1) of the contract (a Force Majeure
clause433), and art 8(3) (which allowed delivery to be postponed upon the
occurrence of any of the circumstances listed in art 8(1)) together constituted an
extension of time provision – whose presence in the contract nullified use of the
prevention principle. Thus, given the presence of an extension of time provision in
the contract, Adyard could not seek recourse under the prevention principle.

Counsel for Adyard thus turned to its second ground, as to whether its client was
eligible to an extension of time under art 8. Adyard could only be given an extension
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of time if the delay was such that it extended past the pre-agreed completion date.434
This was not however the case, meaning that Adyard would have had time to make
the relevant changes between the point when SDMS affirmed the specification
amendment, and the completion deadline. It was thus not in need of an extension of
time.

Overall therefore, the court held that SDMS was entitled to rescind the contracts
under Hulls 10 and 11 for two reasons. Firstly there was an extension of time
provision in the contract, meaning that the prevention principle could not be relied
upon. Secondly, SDMS’ indecision was not of sufficient duration to activate the
extension of time provision in any case. Moreover, importation of the prevention
principle (a general construction principle) into this shipbuilding case was
indicative of a movement away from how the law had characterised shipbuilding
contracts until this point – namely as sale of goods contracts to which sale of goods
principles apply. This reconciliation between the shipbuilding and general
construction contexts is perhaps justifiable on the basis that both industries feature
‘substantial and complex project[s], in which each party undertakes long-term
obligations towards the other and accepts the accompanying significant commercial
risks’.435

Moreover, the Canadian Taypotat et al v Surgeson436 case (first introduced in
Section 2.3.1) reaches the same conclusion Adyard Abu Dhabi, in characterising a
shipbuilding contract as a general construction provision. Crucially however,
Taypotat arrives at this conclusion in a different way. To recap, the case concerned
builder Kenron Homes who were constructing houses on their premises to then be
transported to the buyer’s desired location. Part way through the project Kenron
went bankrupt, leaving open the question as to who possessed title in the partially
completed properties. Asides from answering this question, the court suggested an
approach to determining whether a contract to build properties was a construction
434
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contract or a sale of goods contract, based upon the presence (or otherwise) of
security clauses in the contract. Under a construction contract, title passes
incrementally upon the buyer’s payment of each instalment. Accordingly, using the
court’s approach, a contract to build properties would be legally characterised as a
construction contract if it contained security mechanisms whose function it was to
secure the payment of instalments upon which title incrementally passes. Under a
sale of goods contract however, title only passes to the buyer once he has paid in
full and accepts the good. Therefore, under the court’s approach, a contract to build
properties would be legally characterised as a sale of goods if the contract contained
no security clauses – on the basis that property would remain with the seller
(builder) during the build, irrespective of whether the buyer paid or not. Applying
this test to the present case, the judge stated:
‘This was not a sale of goods under the Sale of Goods Act...The contract was
weighted in favour of insuring the contractor’s recovery of the contract price with
the emphasis focused on security...If title were to remain in the contractor, such
provisions would be meaningless and unnecessary’.437

It was held that the buyer was entitled to claim property in the five partially
completed houses upon the builder’s bankruptcy. The contract was deemed to be a
construction contract under which title in the properties was to pass incrementally
to the buyer – meaning that he would not have to wait until completion and delivery
of the properties to obtain title in them.

Much as English law has in recent times occasionally characterised a shipbuilding
contract as something other than a sale of goods contract (namely a building
contract in Hyundai, and a work and materials contract in Stocznia), the law of
China – a leading shipbuilding nation438 – has done the same. The case of
Guangdong New China Shipyard v Guangzhou Su Hang Industrial439 for instance
saw New China Shipyard contract with buyer ‘Guangzhou City, Hong Kong and
Macau Shipping Company’ to build two container freighters. A dispute arose when
437
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the buyers defaulted on more than 6 million yuan worth of instalments. Trial Judge
Han Haiban characterised the shipyard’s right to be paid as ‘remuneration
[for]…arrears of works’440 – a right which flowed from the shipbuilding contract’s
underlying characterisation as a works contract. This was further substantiated by
the fact that he then went on to cite art 263 of Contract Law of the People’s Republic
of China 1999441 as the basis upon which the repayment order was to be made.
Article 263 falls within Chapter XV of the Act dedicated to ‘Works Contracts’, and
makes repayment rights contingent upon ‘results of the work’.442 Similarly, in the
most recent shipbuilding decision to reach the Chinese Supreme Court, PICC
Shipping Insurance Operations Center v Taizhou Sanfu Shipbuilding Co,443 the
judge characterised the shipbuilding contract as a ‘design, construction and
equipment’444 provision – essentially, a contract for works.

But shipbuilding contracts are not always treated as works provisions under Chinese
law. China has had difficulty finding a consensus as to how to characterise the
shipbuilding contract, meaning that in any given case a shipbuilding contract could
be characterised as: (i) a works contract, (ii) a general construction contract, or (iii)
a hybrid service-sale contract.445 Justification for Chinese law’s occasional
characterisation of shipbuilding contracts as construction contracts derives from the
fact that both types of project are large scale, high cost, consist of significant design
and construction obligations, and permit the buyer (and/or his agents) to supervise
the project.446 When characterised this way, the shipbuilding contract is governed
by Chapter XVI of Contract Law of the People’s Republic of China 1999447 which
regulates ‘Construction Project Contracts’ such as those for ‘designing and
construction’.448 Furthermore, as the obligations due under a shipbuilding contract
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straddle both service tasks (such as design and construction) and sale of goods tasks
(namely delivery of the completed vessel), China has been known to characterise
shipbuilding contracts in some cases as hybrid service-sale provisions.449

Finally, returning to English law, it would be fruitful to acknowledge cases which
– whilst not characterising the shipbuilding contract any differently to its
entrenched sale of goods position – characterised the shipbuilding relationship
differently to the arm’s length relationship prescribed to it under the Sale of Goods
Act.450 One example is Swallowfalls Ltd v Monaco Yachting & Technologies
SAM.451 Here, a buyer agreed make payments to shipyard MYT during the
construction period of his vessel, in order to maximise the chances of its timely
completion. In return, shipyard MYT was to repay the buyer by instalments due
upon certain construction milestones, with a final instalment (of 10%) owed on
delivery.452 The shipyard however defaulted on these repayments, claiming that the
buyer prevented it from making them. Specifically, by not signing milestone
certificates, it alleged that the buyer had not complied with an implied term in the
refund guarantee to cooperate in the achievement of milestones. Longmore J
agreed, stating that under shipbuilding contracts the buyer has ‘an implied
obligation to co-operate in the performance of the contract’.453 The judge then
insisted that this implied obligation should flow through to any financial documents
connected with the contract, such as refund guarantees. Accordingly, by arguing
that the buyer had not cooperated in the signing of milestone certificates, the
shipyard avoided liability for non-repayment of the buyer’s loan. Another case
eliciting similar conclusions was Gyllenhammar & Partners International v Sour
Brodogradevna Split.454 While the case primarily concerns the remedy of specific
performance,455 it is relevant as Hirst J stated in his judgment that shipbuilding
contracts

require

‘co-operation

between

the

parties

on…matters
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[including]…variations, and, perhaps most important of all, matters of detail’.456
Taken together, Gyllenhammar and Swallowfalls expressly acknowledge that
cooperation should be integral to the shipbuilding relationship, in direct contrast to
the arm’s length relationship prescribed to such contracts by English law under the
Sale of Goods Act.457

2.4.2 Alternative ways for Legislation to deal with shipbuilding contracts

As explained in the introduction to this section, the sale of goods characterisation
of the shipbuilding contract has been challenged on the basis that the obligations
under some shipbuilding contracts tend to be service heavy. Whilst contracts
characterised as sale of goods contracts are dealt with under the Sale of Goods Act,
service contracts are dealt with by a number of ‘scattered statutes’.458 In this regard,
two different statutes will be suggested below which a shipbuilding contract could
fall under if characterised as such.

For one, in the Stocznia Gdanska case, Lord Goff stated that shipbuilding contracts
‘were not…contracts of sale simpliciter, but ‘contracts for work and materials’’.459
At present under English law, ‘[c]ontracts for work which involve the supply of
materials are governed by the common law…[and] the Supply of Goods and
Services Act 1982’.460 Alongside the common law, the 1982 Act461 might therefore
be an appropriate piece of legislation to deal with shipbuilding contracts
characterised as work and materials provisions.462
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If a shipbuilding contract was characterised so that it fell under the 1982 Act, it
would be subject to similar implied terms as it would under the Sale of Goods Act
1979. This is because the courts often imply terms identical to those owed under
the 1979 Act into supply of goods and services contracts.463 For instance, much akin
to the Sale of Goods Act’s implied terms regarding title, sale by description and
quality and fitness (under ss 12-14), a supply of goods contract under the 1982 Act
is subject to an implied term as to title under s 2,464 an implied term as to transfer
by description under s 3,465 and an implied term as to quality and fitness under s
4.466 Additionally, the supply of services aspect of the shipyard’s obligations would
be subject to an implied term as to care and skill under s 13,467 an implied term as
to time for performance under s 14,468 and an implied term as to consideration for
the service supplied under s 15.469 Furthermore, the 1982 Act’s implied terms
regarding time for performance and consideration only apply where the parties have
made no express contractual agreement to exclude them.470 This is clearly
reconcilable with s 55(1) of the Sale of Goods Act, which states that the 1979 Act’s
implied terms apply only where their exclusion is not expressly stipulated.
However, it is worthy of note that any such attempts to exclude or restrict liability
in respect of the 1982 Act’s implied terms may be prohibited by s 7 of the Unfair
Contract Terms Act 1977471 – as will be explained in Section 2.6.

Alternatively, in the Hyundai case, Viscount Dilhorne stated that a shipbuilding
contract ‘was not simply one of sale but which so far as the construction of the
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vessel was concerned, resembled a building contract’.472 This characterisation was
entrenched by the fact that the court went onto cite ‘Hudson’s Building and
Engineering Contracts’473 in delivering judgment, and also by the fact that the court
in Adyard subsequently sought to incorporate a general construction doctrine into a
shipbuilding case. Lord Diplock in Gilbert-Ash (Northern) v Modern Engineering
(Bristol)474 defined a building or general construction contract as ‘an entire contract
for the sale of goods and work and labour for a lump sum price payable by
instalments as the goods are delivered and the work is done’.475 Moreover, if the
item is bespoke, then the builder’s obligations will also include design – thus
rendering the provision one for ‘goods, work, labour and design’. Regulating this
mix of obligations ‘will often require complex and specialist provisions’.476 As a
result, a shipbuilding contract characterised as a general construction contract
(containing bespoke design, work and labour obligations) must fall under a statute
able to govern obligations more complex than merely the sale of goods or supply
of services. One possibility would be Part II of the Housing Grants, Construction
and Regeneration Act 1996477 (HGCRA), which covers contracts for ‘the carrying
out of construction operations…[including] design, or surveying work’.478

The only issue with shipbuilding contracts falling under Part II of the 1996 Act is
that – at present – it only applies to ‘structures forming, or to form part of the
land’479 as per s 105. Ships would fall outside its scope because they are movable
items detached from the realty, as established in cases such as Royal Bank of
Canada v Saskatchewan.480 For example, in Staveley Industries Plc v Odebrecht
Oil & Gas Services Ltd,481 a contract for the ‘design, engineering, procurement,
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supply [and] delivery’482 of equipment meant for an oil rig was excluded from the
remit of the HGCRA 1996 on this basis. Overall therefore, if a shipbuilding contract
was characterised as general construction contract then, for it to fall under the Act,
s 105 would have to be broadened to encompass the construction of moveable
items.483

Up until now, this section has explored different pieces of English legislation which
English law governed shipbuilding contracts could fall under if they were
characterised as something other than a sale of goods contract. There do however
exist other approaches to characterising shipbuilding contracts as something other
than a sale of goods contract, such as those used in the following pieces of foreign
legislation.

Firstly, characterisation of a shipbuilding contract in some countries varies
depending upon whether the ship’s specification is bespoke or standardised. In
Germany, shipbuilding contracts are governed by s 651 of the German Civil Code
(BGB).484 The provision is made up of two constituent parts; its first sentence

Ian Wright and Franco Mastrandrea, ‘Adjudication’ in Vivian Ramsey, Ann Minogue, Jenny
Baster, Michael O’Reilly and Hamish Lai (eds), Construction Law Handbook (2009 edn, Thomas
Telford Ltd 2009) 847
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theory govern all English law governed construction contracts falling under its scope, the drafting
of its provisions indicates that it was perhaps not intended to cover contracts where the construction
is taking place overseas. This is often the case in shipbuilding, as the ship is commonly constructed
in an Asian or continental European shipyard in spite of the contract being governed by English law.
The construction projects to which the Act was intended to apply are likely those being carried out
on English soil. Potential evidence for this comes from s 117, which states that construction contracts
entered into on behalf of the Queen, Duchy of Cornwall and Duchy of Lancaster fall under the scope
of Part II of the Act. [Housing Grants, Construction and Regeneration Act 1996, s 117.] By
considering that applicable construction contracts might be entered into by members of the dukedom
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and Lancaster), the Act is intending to apply to construction projects occurring in England.
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[Housing Grants, Construction and Regeneration Act 1996, Long Title.] Therefore, even if
shipbuilding contracts are characterised as general construction provisions falling under the HGCRA
1996, perhaps the Act will likely only apply to those English law governed shipbuilds which are
being undertaken in England, due to the domestic nexus seemingly intended by lawmakers when
drafting the Act.
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provides the ‘rule’ of characterisation, with the second sentence providing the
‘exception’ to the aforementioned rule. The ‘rule’ is that contracts to supply a
moveable good (which has been produced or manufactured) are sale of goods
contracts.485 The second sentence of s 651 however adds ‘[t]o the extent that the
movable things to be produced or manufactured are not fungible things’,486
‘[c]ertain provisions concerning contracts on the supply of workmanship…may
apply’.487 In this way, legal characterisation of shipbuilding contracts under
German law falls upon whether the ship in question has a fungible488 specification
or a bespoke one. If the ship is fungible, then the contract to build it is a sale of
goods contract under the first sentence of s 651. If the ship is bespoke, then the
contract to build it is a supply of workmanship contract under the second sentence
of s 651, to which additional provisions apply (regarding collaborative489
obligations owed by the buyer,490 the passage of title491 and the buyer’s right to
terminate.492) A similar observation can be made of the laws of Canada. Here, the
default position is that shipbuilding contracts are contracts for the supply of work
and materials.493 However, if a newbuild is an ‘assembly-line type of vessel with
set particulars’,494 then it is treated as a sale of goods contract to which the implied
warranties of quality and fitness under the Canadian Sale of Goods Act 1996 s 18495
apply. In Canada and Germany therefore, shipbuilding contracts will be
characterised as either sale of goods contracts or as work and materials contracts
based upon the vessel’s specification.
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Secondly, characterisation of a shipbuilding contract in certain other countries
varies depending upon whether the buyer or the shipyard has supplied the
construction materials. Article 241 of the Italian Code of Navigation496
characterises shipbuilding contracts as supply of work and materials contracts,
under which the buyer is paying for the work put in by the shipbuilder to transform
materials into a completed corpus.497 Crucially however, if the materials for a
shipbuild are supplied by the buyer,498 Italian law is inclined to frame the contract
as a ‘sale of future goods’.499 Moreover, under Korean law, title to a newbuild will
lie with the shipyard during construction – as per a sale of goods contract. However,
for projects in which the buyer ‘procures and provides the whole or a substantial
part of the materials’,500 title may be deemed to pass incrementally during
construction (as per a general construction contract) or may lie with the buyer
indefinitely.

Therefore, certain foreign jurisdictions employ a flexible approach to characterising
shipbuilding contracts, permitting the contract to be characterised as either a sale of
goods or as something else depending on factors such as the ship’s specification
and who provided the build materials. Taking this one step further, the following
pieces of foreign legislation unconditionally characterise shipbuilding contracts as
something other than a sale of goods contract, irrespective of who supplies the
materials and the specification of the vessel being built.

496
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In Japan, shipbuilding contracts are characterised as contracts for ‘work and
materials’501 under arts 632 to 642 of the Japanese Civil Code.502 The code defines
such contracts as those under which ‘one of the parties promises to complete work
and the other party promises to pay remuneration for the outcome of the work’.503
The fact that the definition focuses on the performance of work indicates that
Japanese law characterises the shipbuilding contract as a service contract.
Furthermore, under Brazilian law, rather than the shipyard’s obligations under a
shipbuilding contract lying merely in the supply of work (and also perhaps
materials504), the shipyard will also transfer finance, know-how and patented
technologies to its contracting counterpart.505 As a result, shipbuilding contracts are
treated as ‘turnkey’506 provisions under ss 610-626 of the Brazilian Civil Code,507
entailing the supply of work, materials and additional services.508

Overall therefore, were English law to characterise a shipbuilding contract as
something other than a sale of goods contract, it could be dealt with either by
English supply of goods and services legislation, or by general construction
legislation. Other possible characterisations of (and approaches to characterising)
the shipbuilding contract can also be found in the law of foreign jurisdictions – from
which English judges and lawmakers can learn.
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2.5 – Sui Generis characterisations of the shipbuilding
contract
Given the unique characteristics and practices which make up the shipping
industries, shipping contracts have occasionally been characterised as sui generis
provisions. Characterising shipping contracts as sui generis contracts, ‘rather than
as mere members of one…category or another’,509 means that the law is
‘correspond[ing] to…commercial practice, rather than forcing commercial practice
to correspond to law’510 and fit into pre-defined characterisations. This is testament
to the virtues of the common law which reflects ‘real situations with all their
complexities and nuances’,511 in contrast to codified or civil law systems which are
often developed conceptually or in abstraction.512 The following writings will thus
explore an instance where shipping contracts were given sui generis treatment. This
will in turn be a precursor for Section 5.3.2, which considers whether shipping
contracts should have their own sui generis remedies.

Gravity for the view that shipbuilding contracts might be viewed in English law as
sui generis provisions could arise by drawing analogy with PST Energy 7 Shipping
LLC v OW Bunker Malta Ltd.513 The case involved a string of bunker sale contracts,
of whom RN-Bunker was the physical supplier. RN-Bunker then contracted with
supplier Rosneft Marine UK, who in turn contracted with defendants OW Bunker
Malta (OWBM). Finally, OWBM contracted with the ship-owners for the sale. The
latter contract was governed by terms which stated that title to the bunkers would
remain with the seller until the buyer had paid for the goods. Before this point, the
buyer was merely bailee to the bunkers. Payment from the ship-owners was due 60
days after delivery, during which time the buyers were granted permission to
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consume the bunkers. Unfortunately however, consideration did not pass for the
Rosneft Marine UK–OWBM contract, as OWBM’s parent company OWBAS had
become insolvent and were thus unable to pay.514 Having become aware of this
situation, the ship-owners failed to pay OWBM, and a claim in non-payment was
brought by OWBM’s assignee bank ING against the ship-owners shortly after.515

In rebuttal, counsel for the ship-owners began by asserting that the Sale of Goods
Act governed the transaction. Counsel believed that the contract was a sale of goods
because: (i) it was labelled as such, (ii) the parties were referred to as ‘buyer’ and
‘seller’, (iii) it used language typical of contracts for sale, and (iv) it contained terms
such as those reasonably expected to be included in a sale of goods contract.516
Counsel then reminded the court that a claim under the Sale of Goods Act s 49 can
only be made for transactions for which ‘property in the goods has passed to the
buyer’.517 It was on this basis that the ship-owners denied being liable to OWBM
because, by the time payment was due, ‘some or all of the bunkers will have been
consumed with the result that property in them…ceased to exist and…could
not…be transferred to the shipowners’.518 As no property in the goods will have
been transferred from OWBM to the ship-owners, OWBM could not demand
payment from the ship-owners under s 49.

However, it so transpires that the transaction did not satisfy the requirements for a
sale of goods contract under the Sale of Goods Act, meaning that the ship-owners’
514
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arguments (which presupposed that the Act did govern the transaction) were
rendered otiose. The ship-owners were not therefore at liberty to cite the Act when
justifying its non-payment, as the transaction was not governed under the Act in the
first place. To claim for the price under s 49,519 the following must be true: (i) the
contract must be for the sale of goods, (ii) property in the goods must pass from
seller to buyer, (iii) the buyer must pay consideration for the goods, and (iv) there
must be a link between payment and the passage of property.520 The ship-owners in
the present case had however consumed the bunkers before the price had been paid,
meaning that the passage of title was rendered impossible and therefore not at issue
in this transaction. As Males J put it ‘the effect of consumption of the bunkers was
to extinguish any property in them. You cannot own something which does not
exist’.521 Accordingly, the requirements of s 49 were not met, nor s 2 of the Act
under which a sale of good contract is defined as ‘a contract by which the seller
transfers or agrees to transfer the property in goods to the buyer’.522 The
inapplicability of the Sale of Goods Act to the bunker sale meant that the shipowners were not paying for the bunkers (nor title to them), but were instead paying
for a right to consume them.523 In this regard, OWBM were merely owed a
contractual debt by the ship-owners through ING bank, as opposed to being able to
recover the price under s 49 (as it would have done had the transaction been a sale
of goods).

The decision was subsequently referred upward to the Court of Appeal. MooreBick LJ began by contending that the contract in question was not one for the sale
of goods, but one of bailment coupled with an agreement to sell the unused
bunkers.524 The presence of a sale element in his characterisation of the contract
meant that he could in turn offer OWBM the same remedy as he would have had
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the contract fallen under the Sale of Goods Act in its entirety (this remedy being an
action for the price.525) Crucially however, by characterising the contract as a
bailment-sale hybrid, he did not go as far as declaring the transaction to be a sale of
goods contract outright, but merely a sale of goods contract pro tanto. For MooreBick LJ, ‘the transfer of property in the bunkers from OWBM to the owners was
not the essential subject matter of the contract’.526 This eliminated the prospect of
counter-argument by the ship-owners that they should not be liable to pay because
there was no transfer of property in the bunkers – a requirement of a sale of goods
contract under the Sale of Goods Act.

Finally, the case went to the Supreme Court, in which Lord Mance SCJ gave
judgment. Whilst he agreed that the transaction in question was not a sale of goods
contract, his Lordship’s conclusion was arrived at somewhat differently from
Moore-Bick LJ in the Court of Appeal. Describing it as a sui generis transaction,527
he claimed that although ‘the basic form and language of the contract is that of
sale…clauses H.1 and H.2 make clear that the contract has special features’.528 Lord
Mance SCJ continued, listing the special features of bunker contracts:
‘First, they expressly provide not only for retention of title pending payment, but
also expressly that, until such payment, the “Buyer” is to be in possession of the
bunkers “solely as Bailee for the Seller”. After going on to provide that the Buyer
“shall not be entitled to use the bunkers”, the terms introduce the qualification
“other than for the propulsion of the Vessel”’.529

As a result, s 49 of the Sale of Goods Act (the provision under which the plaintiff’s
remedies would lie if these were sale of goods contracts) was deemed unsuitable to
the peculiarities of bunker transactions. ‘Section 49 does not focus on the position
existing where delivery is made, title is reserved…the price is agreed to be
paid…and the buyer is permitted to dispose of or consume the goods or they are at
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the buyer’s risk and are destroyed or damaged’.530 For s 49 and s 2 of the Act to
have applied to the bunker contracts in question, they would have had to include a
term prohibiting consumption until payment is made (as per conventional contracts
for sale.) In practice however, given the nature of the bunker industry, it is unlikely
that parties to a bunker contract would have agreed upon such a term. ‘[T]he liberty
to use the bunkers for propulsion prior to payment is a vital and essential feature of
the bunker supply business’.531 ‘Bunker suppliers know that bunkers are for
use…[and consequently] they grant relatively long credit periods combined with a
reservation of title pending payment in full…authorising use in propulsion’.532
Thus, for the Supreme Court, the special nature of the industry within which bunker
contracts are used contributed to their view that bunker contracts are not sale of
goods contracts. As per the Court of Appeal ruling, the ship-owners had no defence
to OWBM’s claim for the price.

In sum, the OW Bunker Malta decision is relevant to the overarching theoretical
paradigm of this thesis, despite it concerning bunker shipping (rather than
shipbuilding) contracts. Firstly, by not pigeon-holing bunker contracts into one of
English law’s pre-defined characterisations, and instead giving due regard to bunker
industry practices when characterising the contract, the Supreme Court’s decision
took a ‘liberal’ stance on the overarching theoretical paradigm of this thesis – under
which industry norms predominate (above the law) when characterising. Also,
because the Supreme Court decided that bunker contracts were sui generis contracts
on the basis of their special terms (which permit pre-payment consumption, prepayment reservation of title, and lengthy credit periods), this adds gravity to the
argument that shipbuilding contracts might also be characterised as sui generis
contracts in light of their own nuances and also the nuances of the shipbuilding
industry. Moreover, the OW Bunker case highlighted a mismatch between the shipowner’s legalistic characterisation of the bunker contract as a sale of goods, and the
unique contractual terms and practices prevalent in the bunker industry.533 This
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demonstrates that mismatches do potentially exist between legal characterisation
and shipping industry practice – as is being argued in this thesis for the shipbuilding
sub-industry.

One nation that has already applied a sui generis characterisation to the shipbuilding
contract, which English law could learn from if it decided to do the same, is
Indonesia. Indonesia hopes to become prominent on the world shipping stage,
having seen orders in the country’s shipyards soar of late. 534 Indonesian law
characterises shipbuilding contracts as sui generis provisions on the basis that
shipbuilding contracts in this jurisdiction possess characteristics which differ from
those under sale and service contracts. Firstly, since title is held jointly by the buyer
and the shipyard during the transaction,535 shipbuilding contracts in this jurisdiction
are clearly not sale of goods contracts (under which title is unconditionally held by
the shipyard during construction, and passes to the buyer upon delivery.) Secondly,
since the buyer and shipyard can agree on who will provide the materials,
shipbuilding contracts in this jurisdiction are also not supply of workmanship and
materials contracts536 (under which the shipbuilder supplies the materials
regardless.) Accordingly, under Indonesian law, ‘a shipbuilding contract is likely
to constitute a contract sui generis which has its own characteristics’.537

2.6 – Unfair Contract Terms Act 1977
The characterisation of the shipbuilding contract determines which implied terms
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govern performance under the contract (as explored in Section 2.4.2), which
judicial remedies are open to a plaintiff following dispute (to be explored in Section
5.2), and also determines whether the Unfair Contract Terms Act 1977 538 (UCTA)
applies to the contract. In place to regulate terms which attempt to exclude or restrict
a breaching party’s liability,539 UCTA allows judges to strike down such clauses or
make their use contingent upon them satisfying a test. Accordingly, if a contract’s
characterisation means that it falls outside the scope of the Act, parties are at liberty
to draft the contract’s exclusion terms as they wish – because the Act’s restrictions
and prohibitions on such terms will not apply to it.540 The Act’s characterisation
criteria are set out in s 26 as follows:
‘26. International supply contracts.
(1) The limits imposed by this Act on the extent to which a person may exclude
or restrict liability by reference to a contract term do not apply to liability arising
under such a contract as is described in subsection (3) below.
(2) The terms of such a contract are not subject to any requirement of
reasonableness under section 3: and nothing in Part II of this Act shall require
the incorporation of the terms of such a contract to be fair and reasonable for
them to have effect.
(3) Subject to subsection (4), that description of contract is one whose
characteristics are the following—
(a) either it is a contract of sale of goods or it is one under or in pursuance
of which the possession or ownership of goods passes; and
(b) it is made by parties whose places of business (or, if they have none,
habitual residences) are in the territories of different States (the Channel
Islands and the Isle of Man being treated for this purpose as different
States from the United Kingdom).
(4) A contract falls within subsection (3) above only if either—
(a) the goods in question are, at the time of the conclusion of the
contract, in the course of carriage, or will be carried, from the territory
of one State to the territory of another; or
(b) the acts constituting the offer and acceptance have been done in the
territories of different States; or
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(c) the contract provides for the goods to be delivered to the territory of
a State other than that within whose territory those acts were done’.541

Before assessing a contract’s characterisation (in order to determine whether its
terms will be subject to UCTA), a prerequisite question is whether the contract was
made between ‘parties whose places of business…are in the territories of different
States’542 as per s 26(3)(b). This prerequisite will be satisfied for shipbuilding
contracts struck between an English buyer and an Asian or continental European
shipyard for instance. Note however that UCTA s 27543 renders the Act’s
prohibitions and restrictions inapplicable to contracts which, but for an English
governing law clause, would have been governed by the foreign law of one of the
contracting parties.544

If a shipbuilding contract satisfies UCTA s 26(3)(b), then the question of its
characterisation can be asked – in order to determine whether the contract can be
exempted from UCTA’s restrictions and prohibitions as an ‘International Supply
Contract’. For one, if a shipbuilding contract is characterised as ‘a contract of sale
of goods…under…which the possession or ownership of goods passes’545 (the
entrenched characterisation under English law546) then, provided it satisfies the
cross-border criterion in s 26(3)(b), it will be considered an ‘International Supply
Contract’ to which UCTA cannot apply. The terms of the contract can thus exclude
or restrict liability as they wish, without fear that UCTA will either strike them
down or subject them to its ‘reasonableness’ test (to be explored below).
Conversely, a shipbuilding contract will fall outside the s 26 definition of an
‘International Supply Contract’, and consequently be subject to UCTA, if it is
characterised as an outright service contract.547 If a shipbuilding contract was
however characterised as a hybrid service-sale contract (namely one encompassing
541
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service contract obligations and sale of goods contract obligations, such as that in
Stocznia),548 the presence of the sale element549 would prima facie mean that the
contract falls under s 26(3)(a) as an ‘International Supply Contract’ to which
UCTA’s restrictions and prohibitions would not apply. It is also worthy of note that
a shipbuilding contract characterised as a work and materials contract under the
Supply of Goods and Services Act 1982550 would be subject to UCTA as a
‘[m]iscellaneous contract…under which goods pass’.551

What is more unclear is whether a shipbuilding contract characterised as a sui
generis provision552 would be subject to UCTA. This would perhaps depend upon
the desires of industry parties, as to whether they deemed UCTA’s protections
necessary or not for the successful operation (and subsequent discharge) of
shipbuilding contracts. Determining this would require the law to interact with
industry perspectives, as per the overarching theoretical paradigm of this thesis. If
these industry parties did wish for UCTA to apply to shipbuilding contracts, then
their clauses would have to be drafted in accordance with the Act’s restrictions and
prohibitions. Conversely, if the parties did not want UCTA to apply to shipbuilding
contracts, they could draft their contracts as they wish – the downside being that
there would no longer be a statutory safety-net in place to curtail or strike down
unfair exclusion clauses.

Now to look at the UCTA provisions which would affect shipbuilding contracts if
they were not exempted from the Act. Firstly, s 3(2) states that terms claiming to
entitle one of the contracting parties to: (i) exclude or restrict his liability following
breach, (ii) render a contractual performance significantly different from that which
was agreed, or (iii) render no performance at all, will be subject to UCTA’s
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‘reasonableness’ test553 (to be explored later on in this section). Terms in the
shipbuilding context permitting a party to render ‘no performance’ include Force
Majeure clauses,554 which can entitle a shipyard to discontinue construction of a
newbuild following a Force Majeure event.555 One pre-requisite for s 3 to apply to
such a term however, is that the parties are dealing on one party or the other party’s
written ‘standard terms of business’.556 In specifying that the standard-terms must
be those of ‘one’ party to the contract or the ‘other’ party to the contract, it is
arguable that standard-terms issued by a third-party institution (such as a
shipbuilding association557) will not fall under s 3. Nonetheless, in British
Fermentation Products v Compair Reavell558 Judge Bowsher indicated that
industry Model Forms can constitute a party’s standard-terms, provided that the
party shows, ‘either by practice or by express statement’,559 that those are its
standard business terms.560 Moreover, the Court of Appeal in the 2017 decision of
African Export-Import Bank v Shebah Exploration & Production561 held that an
amended standard-form can also constitute standard-terms under UCTA s 3,
provided that the amendments are ‘insubstantial’.562 This is likely to be the case for
standardised (shipbuilding) projects, which often employ standard-forms (either as
printed or with minor changes) before merely inserting prices and party names in
the gaps provided563 – as indicated at First Instance by the High Court in African
Export-Import Bank v Shebah Exploration & Production.564 More broadly, what
this shows is that the application of UCTA s 3 to a shipbuilding contract will bring
the industry into play (as per the overarching theoretical paradigm of this thesis),
by requiring courts to assess whether a shipbuilding party has embraced an industry
standard-form as its own.
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Secondly, if a shipbuilding contract subject to UCTA contained a clause which
attempted to exclude or restrict liability for breach of Sale of Goods Act 1979 s
12565 (an implied term regarding title), then the clause will be struck down by
UCTA s 6(1)(a).566 Moreover, under s 6(1A)(a),567 if the contract contained a clause
which attempted to exclude or restrict liability for breach of s 13 568 of the Sale of
Goods Act 1979 (an implied term regarding compliance with description) or s 14
of the 1979 Act 569 (an implied term regarding the good’s quality and fitness for
purpose), then its operability would be subject to UCTA s 11’s ‘reasonableness’
test (explored below).570 By way of example, unless it was deemed to be an
‘International Supply Contract’ within the meaning of UCTA s 26, exclusion terms
in the contract in The Union Power571 would have been subject to the
‘reasonableness’ test, as they sought to exclude liability for breach of s 14’s implied
term as to quality.

Similarly, take a situation where a shipbuilding contract is governed by the Supply
of Goods and Services Act 1982 as a work and materials provision ‘under which
goods pass’.572 According to s 7(1A) of UCTA,573 clauses under the contract which
attempt to exclude or restrict liability in regards to the good’s correspondence with
description (under s 3 of the 1982 Act574), or for the good’s quality and fitness for
purpose (under s 4 of the 1982 Act575), would only be operable if they satisfy UCTA
s 11’s ‘reasonableness’ test (explored below). Similarly, any clause in the contract
which sought to exclude or restrict liability for breach of the 1982 Act’s implied
term as to title (under s 2576) would be struck down by UCTA s 7(3A).577

565

Sale of Goods Act 1979, s 12.
Unfair Contract Terms Act 1977, s 6(1)(a).
567
ibid s 6(1A)(a)
568
Sale of Goods Act 1979, s 13.
569
ibid s 14
570
ibid s 55(1)
571
This case was introduced in Section 2.3
572
Unfair Contract Terms Act 1977, s 7.
573
ibid s 7(1A)
574
Supply of Goods and Services Act 1982, s 3.
575
ibid s 4
576
ibid s 2
577
Unfair Contract Terms Act 1977, s 7(3A).
566

116

Now to discuss the ‘reasonableness’ test itself, which applies to clauses falling
under UCTA s 3(2), s 6(1A) and s 7(1A). The test can be found under s 11 of
UCTA,578 and requires that a term ‘shall have been a fair and reasonable one to be
included having regard to the circumstances which were, or ought reasonably to
have been, known to or in the contemplation of the parties when the contract was
made’.579 The guidelines that inform a court as to the reasonableness of a clause are
to be found in sch 2 to the Act.580 Those of most relevance to the industry paradigm
of this thesis will be explored here – these being guideline (a), pertaining to the
parties’ respective bargaining positions, and guideline (c), as to the parties’
knowledge of the existence and extent of the term in light of trade custom and
previous course of dealing between the parties.

The first relevant guideline to the question of reasonableness is ‘the strength of the
bargaining positions of the parties relative to each other, taking into
account…alternative means by which the customer’s requirements could have been
met’.581 For Burton LJ in AXA Sun Life v Campbell Martin,582 the starting point is
to assess the sizes of the organisations to the contract583 – namely how big the shipowning company (buyer) is relative to the shipbuilding company (seller). As per
Potter LJ in Overseas Medical Supplies v Orient Transport Services,584 the court
must then assess whether the buyer was obliged to use that particular seller, and
also how feasible it would have been for him to source another seller willing and
able to fulfil the same contract.585 An inquiry into these factors thus requires the
court to investigate the industry surrounding a transaction – as per the overarching
theoretical paradigm of this thesis. In the shipbuilding context, the court must assess
the market position of the ship-owner, in order to decide whether he would have
been of similar bargaining power to the shipbuilder he was contracting with.
Additionally, the court must look into the supply-side shipbuilding market in the
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country or region where the shipbuilder was based. If it found there to be a small
group of shipbuilders with a monopoly over shipbuilding in that particular area, this
would reduce the number of alternative shipbuilders that the ship buyer could deal
with in a bid to evade contracting on his counterpart’s alleged unreasonable terms.

Another guideline relevant to the question of reasonableness is ‘whether the
customer knew or ought reasonably to have known of the existence and extent of
the term (having regard…to any custom of the trade and any previous course of
dealing between the parties)’.586 In Schenkers v Overland Shoes587 it was declared
that, for a clause to be reasonable under this particular guideline, it would have to
be ‘in common use and well known…[to] reputable and representative bodies…in
the trade concerned’588 and, as per Judge Waksman in Allen Fabrications Ltd v ASD
Ltd,589 it would have to be ‘prevalent’ in the industry.590 In the shipbuilding context,
judges would therefore be required to assess whether a particular clause is
commonplace based upon the ‘general view’591 among shipbuilding industry
parties. This would require judges to interact with industry perspectives, as per the
overarching theoretical paradigm of this thesis. Moreover, this mirrors Lord
Hoffmann’s reliance on industry understandings and custom when delivering
judgment in Transfield Shipping Inc v Mercator Shipping Inc (The Achilleas)592 (to
be explored in Section 5.3.1), and also the Supreme Court’s acknowledgment in
OW Bunker that pre-payment consumption clauses are prevalent in the bunker
industry.593

Finally, as a caveat note that the aforementioned Court of Appeal decision in AXA
Sun Life stated that the chances of an exclusion term being struck down as
‘unreasonable’ are reduced if the contracting parties are commercial entities. This
is because the courts assume that commercial parties are accustomed to reading
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written terms,594 and are consequently accustomed to determining whether such
terms are onerous. The court’s pre-requisite inquiry into whether the parties to a
contract are commercial or not requires an examination of both the nature of their
transactions and also the industry in which they operate – as per the overarching
theoretical paradigm of this thesis.

Accordingly, characterisation of a shipbuilding contract will affect whether or not
the Unfair Contract Terms Act 1977 applies to it. If UCTA applies, then the
contract’s exclusion terms will be either struck down or be subject to the Act’s
‘reasonableness’ test – a test which requires judges to look to the industry
circumstances surrounding that particular contract and the parties to it.595

2.7 – Conclusion
Overall therefore, this Chapter demonstrated how the shipbuilding contract and
relationship are characterised by English law. Shipbuilding contracts are pigeonholed into a set characterisation, which determines the legislation which they are
governed by and therefore the rights, duties and obligations under them. The
shipbuilding contract has long been characterised as a sale of goods contract, whose
chief obligation is delivery of a completed newbuild from seller to buyer. The
contract’s governing legislation – the Sale of Goods Act 1979 – shapes the parties’
contracting relationship as one in which they operate at arm’s length.

However, the entrenched characterisations of the shipbuilding contract and
relationship have occasionally been deviated from. For one, owing to the
predominance of service obligations due under certain shipbuilding contracts,
judges have occasionally declared that they be subject to principles governing work
and materials contracts or general construction contracts. Alternatively, judges have
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been known to characterise shipping contracts as sui generis provisions, in light of
the peculiarities of the shipping industries. In doing so, they are taking a more
‘liberal’ stance on the overarching theoretical question being answered in this
thesis, under which industry norms influence how contracts are characterised.
Moreover, judges have been seen to characterise shipbuilding relationships not as
those operating at arm’s length, but as those underpinned by cooperation.

Additionally, Section 2.6 established that the characterisation of a shipbuilding
contract will determine whether the contract’s terms are subject to the Unfair
Contract Terms Act 1977. Where a shipbuilding contract’s characterisation makes
it subject to the 1977 Act, its exclusion clauses (such as Force Majeure clauses) will
only be operable if deemed ‘reasonable’ in light of the parties’ bargaining powers,
knowledge of trade custom and course of dealings. Assessment of these factors
reflects the overarching theoretical paradigm of this thesis, in featuring judicial
recourse to the industry surrounding a shipbuilding transaction.

While this Chapter demonstrated how the shipbuilding contract and thus the
shipbuilding relationship are characterised at law, Chapter 3 will assess the industry
norms underpinning shipbuilding relationships between buyer and shipyard, and
also industry party perceptions of a shipbuilder’s role under a shipbuilding contract
(and thus their perceptions of how the contract should be characterised). The
findings from these two chapters will help prove whether shipbuilding law and
shipbuilding industry practice are mismatched. If a mismatch is found, then this
will perhaps indicate that the law should give greater regard to industry norms – as
per the overarching theoretical paradigm of this piece.
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Chapter 3
SHIPBUILDING INDUSTRY NORMS
AND PERCEPTIONS
3.1 – Introduction
As explained in Chapter 2, the entrenched English law characterisation of the
shipbuilding contract is as a sale of goods contract.596 The Sale of Goods Act
1979597 therefore characterises the shipbuilding relationship between ship-owner
and shipbuilder. However, in the industry, certain shipbuilding relationships
operate differently from how shipbuilding relationships are characterised at law
under the Act, embodying different norms. Also, some in the industry perceive a
shipbuilder’s role under certain shipbuilding contracts to differ from the obligations
which English law imposes upon shipbuilders under all shipbuilding contracts.
Accordingly, shipbuilding industry norms and perceptions will be assessed in this
chapter. These norms and perceptions will be drawn from standard-form
shipbuilding contracts, specially drafted shipbuilding contracts, and from the
information on the websites of shipyards. Standard-form shipbuilding contracts are
especially good indicators of industry norms and perceptions because they are
drafted and issued by shipbuilding industry associations.598 Moreover, by relying
on standard-form and specially drafted contracts as evidence of shipbuilding
industry norms and perceptions, this chapter emphasises the importance of
contracts.
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The purpose of assessing the shipbuilding industry is to ascertain the extent to
which its norms and perceptions are mismatched with the legal characterisation of
shipbuilding. Doing this will inform a response to the overarching theoretical
question of this thesis, regarding the extent to which the law should be influenced
by industry norms and perceptions.

3.2 – Industry norms underpinning the shipbuilding
relationship
Whilst shipbuilding law was assessed in Chapter 2, the shipbuilding industry will
be assessed in this chapter – in order to determine whether there is a mismatch
between shipbuilding law and shipbuilding industry practice. English law
characterises shipbuilding contracts as sale of goods contracts under the Sale of
Goods Act.599 The Act in turn characterises contracting relationships falling under
it (such as shipbuilding relationships) as ones where the parties operate at arm’s
length to each other.600 This section will however prove that relationships in the
shipbuilding industry are heterogeneous, and that some of them operate differently
to the arm’s length characterisation prescribed to them under English law.

On the one hand, parties to standard-form contracts to build standardised vessels601
operate at arm’s length to one another – thus mirroring how all contracting
relationships (including shipbuilding contract relationships) are characterised under
English law. The relationship operates this way because the shipbuilder will likely
be experienced at building standardised ‘off-the-shelf’ vessels,602 meaning that the
buyer can simply sign the standard-form and leave the shipbuilder to get on with
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the job from then on.603 On the other hand, parties to specially drafted contracts to
build bespoke vessels604 often cooperate with one another605 – thus deviating from
the characterisation of the shipbuilding relationship under English law. The
relationship operates this way because the vessel’s unique specification means that
regular cooperative discussion between the parties is necessary to ensure the
buyer’s desires are being fulfilled and his visions recreated.

Therefore, this section will firstly explore industry examples which demonstrate the
existence of arm’s length shipbuilding relationships (which mirror the arm’s length
characterisation of shipbuilding relationships at law). This section will then explore
industry examples which demonstrate the existence of shipbuilding relationships
underpinned by cooperative norms (which differ from the arm’s length
characterisation of shipbuilding relationships at law).

Firstly, the dispute resolution clauses found in industry standard-forms (which often
govern projects to build standardised vessels) shape contracting parties’
relationships such that they operate at arm’s length. The clauses often oblige parties
to litigate or arbitrate, rather than settle disputes internally between themselves.
Take BIMCO’s NewBuildCon form for instance. Unless a dispute concerns the
vessel’s compliance with Classification Society rules (for which referral is made to
the society), or concerns the vessel’s performance or compliance with specification
and design (for which referral is made to an independent expert), NewBuildCon
states that ‘any dispute…shall be referred to arbitration’606 – without any mention
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of the parties trying to resolve the dispute internally first. The presence of dispute
resolution clauses such as this in their contract might therefore lead parties to view
their contracting counterpart as an adversary to be kept at arm’s length, rather than
a party with whom problems can be amicably discussed.

Also, while specially drafted shipbuilding contracts often limit a shipbuilder’s
ability to subcontract (by stating that he can only subcontract work to ‘suitably
experienced and qualified’607 contractors stipulated in a buyer approved ‘maker’s
list’608), the subcontracting clauses contained in certain standard-forms impose no
such limitations. For instance, the SAJ standard-form subcontracting clause states
that ‘[t]he BUILDER may, at its sole discretion and responsibility, subcontract any
portion of the construction work of the VESSEL’.609 By allowing the shipyard to
subcontract as it pleases and to whom it pleases, without allowing the buyer to have
any say, the clause seemingly places a wall between the parties – whose relationship
therein operates non-cooperatively and at arm’s length.

In a similar vein, the AWES standard-form shapes the relationship between the
buyer and the shipyard’s supplier to operate at arm’s length. By stating that ‘all
contact with the CONTRACTOR’s suppliers concerning supplies intended for the
VESSEL under this CONTRACT shall be made through the CONTRACTOR’,610
channels of communication between the parties are firmly restricted. It effectively
places a wall between the buyer and the shipyard’s network, allowing the shipyard
(and his suppliers) to keep the buyer at arm’s length.
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Moreover South Korean shipyard Daewoo (DSME), which builds vessels including
standardised bulk carriers,611 seemingly shapes its shipbuilding relationships as
those operating at arm’s length. This is the case because its website states ‘[o]ur
core value…[t]ransparency enables us to…disclose our decisions openly’612 to
contracting counterparts. Given the standardised nature of the projects which it
carries out, and thus the tried-and-tested designs it follows, DSME is able to make
certain decisions regarding the project on its own – before presumably informing
the ship-owner with whom it is contracting at the next available opportunity. It is
thus able to operate at arm’s length to its contracting counterparts.

The examples used so far in this section demonstrate that industry standard-forms,
and also shipbuilders specialising in the building of standardised vessels, often
shape the shipbuilding relationship to operate at arm’s length – thus mirroring how
contracting relationships (such as the shipbuilding relationship) are characterised
under English law. However, this is only half the story. Parties to specially drafted
contracts to build bespoke vessels instead often choose to cooperate with one
another – in sharp contrast to the law which, as mentioned above, characterises
shipbuilding relationships as those in which buyer and shipyard operate at arm’s
length.

For instance, two contracts between a Bermudan buyer and a French shipbuilder to
build bespoke cruise vessels state that ‘[t]he Builder and the Buyer will co-operate
and Work closely together on an “open-book” basis’,613 with another contract struck
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between Bermudan buyers and a German shipbuilder stating the exact same.614 The
fact that these contracts prescribe cooperative relationships exemplifies a potential
mismatch between the law’s uniform characterisation of all shipbuilding
relationships (as operating at arm’s length), and the shipbuilding relationships under
specially drafted contracts to build bespoke vessels such as these (under which
parties often cooperate).

Also, whilst the dispute resolution clauses in standard-forms shape the shipbuilding
relationship to operate at arm’s length (as explained above), the dispute resolution
clauses contained within certain specially drafted contracts shape the shipbuilding
relationship as a cooperative one. They do this by prescribing internal discussion,
rather than litigation or arbitration, as the chief method for dispute resolution. For
instance, one bespoke tanker building contract between an US buyer and US
shipyard stipulates that, before litigating disputes in court, the parties should try and
settle disputes internally. In particular, the clause suggests that ‘[e]ach Party shall
submit any Dispute to a “Disputes Panel” composed of Purchaser’s Senior Vice
President and General Manager, Technical Services and Contractor’s Program
Manager. The Disputes Panel shall meet and confer and shall engage
in…discussions toward resolving any such Dispute’.615 Moreover, a bespoke
supply vessel building contract between two US parties takes this one step further.
Before stipulating that disputes be arbitrated, this particular contract prescribes that
firstly ‘the Builder and Owner will attempt to resolve the issue(s) involved by good
faith discussion and mutual agreement as soon as practicable’.616 Thus, not only
does it expressly stipulate that parties try and resolve disputes between themselves,
but it also stipulates the character by which they should do so – namely, in ‘good
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faith’ and as quickly as possible. In doing so, the contract upholds the importance
of relationships in small community oriented industries such as shipbuilding, where
protracted disputes cause significant damage to both the reputations and
relationships of contracting parties. The dispute resolution clauses contained in
these two specially drafted contracts thus reveal that the shipbuilding relationships
under them take on a distinctly cooperative, non-litigious shape – which markedly
contrasts with the law’s characterisation of shipbuilding relationships as those
operating at arm’s length.

Overall therefore, whilst the relationships under standard-form shipbuilding
contracts to build standardised vessels often operate at arm’s length (thus mirroring
the arm’s length characterisation of shipbuilding relationships at law), the
relationships under specially drafted shipbuilding contracts to build bespoke vessels
often feature cooperation between buyer and shipyard (thus deviating from the
arm’s length characterisation of shipbuilding relationships at law). This in turn
demonstrates that there is a mismatch between the law and certain aspects of
shipbuilding industry practice.

3.2.1 Industry norms underpinning the general construction relationship
Courts in both the Hyundai Heavy Industries v Papadopoulos617 and Adyard Abu
Dhabi v SD Marine Services618 cases619 considered the shipbuilding context in the
same breath as the building or general construction context. One could argue that
legal reconciliation of shipbuilding and general construction makes sense because
the relationship between ship-owner and shipbuilder under specially drafted
contracts to build bespoke vessels, and the relationship between employer and
contractor under general construction contracts, embody similar cooperative norms.
Therefore, the purpose of this section will be to illustrate that the cooperative norms
underpinning some shipbuilding relationships are not incongruous, by virtue of the
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fact that such norms are also common to relationships in related industries such as
general construction.

Projects in the general construction industry tend to be regulated by standard-forms
deriving out of commercial practice.620 One such contract is the Joint Contracts
Tribunal’s ‘JCT’ form, which now claims to be the UK’s most commonly used
standard-form general construction contract.621 Much akin to the cooperative
relationship embodied under certain specially drafted shipbuilding contracts for
bespoke newbuilds, the JCT form embodies cooperation by encouraging project
participants to ‘work together’622 ‘in an open, cooperative and collaborative
manner’.623 This encouragement of cooperation is observable in JCT’s dispute
resolution procedure, which states that ‘[a]n important strand of collaborative
working is not the absence of disputes but their swift and efﬁcient resolution
achieved without damage to the parties’ relationships’.624 Clause 9.1 of the 2011
JCT form does just this, declaring that only when a dispute ‘cannot be resolved by
direct negotiations’625 between the parties can they then pursue mediation,
arbitration or litigation. This directly parallels cooperative shipbuilding
relationships (under specially drafted contracts to build bespoke vessels), which
also often prescribe internal dispute resolution as a first port of call.

Also, the relationships under standard-form engineering contracts used in the
general construction industry embody similar cooperative norms to the shipbuilding
relationships under many specially drafted shipbuilding contracts for bespoke
newbuilds. The New Engineering Contract known as ‘NEC’ provides ‘a complete
range of contract documents covering all types of procurement and construction’.626
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In a similar vein to JCT, the focus of NEC contracts is on ‘getting the project built
efficiently with both parties having a duty to identify risks, [and] to collaborate in
overcoming those risks’,627 ‘in a spirit of mutual trust and co-operation’628 – the
latter being stated in cl 10.1 of the contract itself. For instance, cl 25.1 expressly
obliges the builder to ‘co-operate with Others’629 involved in the project. An
example would be the contract’s ‘early warning procedure’, under which the builder
must give its contracting counterparts prior warning as to any relevant issues which
could delay the project, significantly increase its cost, or affect the building’s utility
once in use.630 This gives ‘an opportunity for the parties to discuss and resolve the
matter in the most efficient manner’.631 In doing so, there is a stark similarity
between cooperative shipbuilding relationships (under specially drafted contracts
to build bespoke vessels) and the cooperative engineering relationship under the
NEC contract.

As well as through its early warning procedure, NEC’s cooperative nexus is
exemplified by its in built ‘pain share–gain share’ protocol, which ‘drives the
contracting parties to the common goal of completing the works at least cost and in
the shortest possible construction period’.632 In Alstom Signalling Ltd v Jarvis
Facilities Ltd633 for example, the parties’ NEC contract stated that ‘if the “Final
Cost/Price” came in below the adjusted “Target Cost/Price”, the gain would be
shared by Railtrack (the client), Alstom (the contractor) and the sub-contractors’.634
Whereas ‘[i]f the final cost/price was up to £500,000 above the target cost/price,
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Alstom and Railtrack would share the initial “pain”’,635 and pay the excess.
Protocols such as these therefore encourage parties to cooperate in order to achieve
a cost effective result. In this way, engineering relationships under the NEC contract
uphold the very same cooperative norm as many shipbuilding relationships under
specially drafted contracts to build bespoke vessels.

Overall therefore, in embodying cooperative norms, relationships under the NEC
engineering contract and JCT building contract strongly resemble the relationships
under specially drafted shipbuilding contracts for the building of bespoke vessels,
which embody similar norms.

3.2.2 Industry norms underpinning the offshore construction relationship

As stated in Section 1.1.4, commercial shipbuilding includes the building of certain
offshore installations. It is for this reason that offshore construction is being
considered in this section. The offshore construction relationship (between
company and contractor) is often underpinned by cooperative norms. This is turn
mirrors the cooperative norms underpinning shipbuilding relationships (between
buyer and shipyard) to build bespoke ‘onshore’ commercial vessels under specially
drafted contracts.636 Accordingly, the purpose of this section will be to illustrate
that the cooperative norms found in certain onshore shipbuilding relationships are
not in isolation, because such norms are also common to contracting relationships
in offshore construction.

In the offshore construction industry, ‘extensive use’637 is made of standard-forms
pioneered by LOGIC. Two examples are LOGIC’s ‘General Conditions of Contract
for Marine Construction’,638 a standard-form applicable to offshore installation
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projects,639 and LOGIC’s ‘General Conditions of Contract for Construction’,640
applicable to ‘construction services…for topsides work’641 amongst other things.
LOGIC itself says that the offshore construction industry is one ‘where little value,
but significant cost, attaches to a[n]…adversarial approach’.642 The clauses
contained within the LOGIC standard-form contracts reflect this, in taking a
cooperative approach – rather than an adversarial or arm’s length one.

For example, the variation clauses within LOGIC’s marine construction and
construction contracts both state that ‘the effect (if any) of a VARIATION on
CONTRACT PRICE and SCHEDULE OF KEY DATES shall be agreed before the
instruction is issued or before work starts, using the estimates prepared by the
CONTRACTOR’.643 The contract therefore shapes the relationship between
company and contractor as discursive, in requiring one party to consult the other
prior to work starting on any project variation. In doing so, this clause performs a
dispute prevention function, by ensuring that there is agreement as to a variation
before the project goes any further – as stated in the Guidance Notes to each
contract.644 The cooperative nature of this clause is confirmed by its sister
provision, which avers that if the parties fail to agree on the contractor’s variation
estimate, the effects of variation should be determined non-litigiously under
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principles therein listed in the contract – such as making a fair valuation of the
work.645

Another marine construction contract commonly used in the offshore construction
industry is that of International Marine Contractors Association (IMCA).646
IMCA’s contracts come off the back of a 2002 survey conducted into offshore
industry transactions, which revealed that there was an ‘inequitable balance of risk
and reward for contractors…[and that] the problem was almost always in the
conditions of contract’.647 Accordingly, IMCA contracts are said to embody ‘an
equitable contractual balance based on the parties’ respective risks and rewards’,648
thus reducing the prospect of inter-party resentment and a subsequent lack of
willingness to cooperate.

Take IMCA’s procedure for when a Force Majeure event affects a project. Clause
15.5 of IMCA’s marine construction contract states that ‘[f]ollowing notification of
a force majeure occurrence…the COMPANY and the CONTRACTOR shall meet
without delay with a view to agreeing a mutually acceptable course of action to
minimise any effects of such occurrence and shall thereafter meet and discuss at
such intervals as the parties may agree’.649 The requirement of regular discussion
shapes the contracting relationship as a discursive one, whilst the requirement for
the parties to come to a mutually acceptable course of action facilitates party
cooperation. Moreover, cl 15.6 states that, once a Force Majeure event has passed,
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‘the CONTRACTOR shall prepare a revised PROGRAMME to include for
rescheduling of the WORK so as to minimise the effects of the delay…[which] the
COMPANY shall authorise’.650 The clause thus ensures that a contingency plan is
agreed between company and contractor,651 preventing one of them from trying to
unjustly benefit from the Force Majeure event (for instance by using the event as
an excuse for its own delay or performance failure.652) Overall therefore, by
encouraging parties to communicate, IMCA contracts facilitate cooperative
contracting relationships.

Thus, by virtue of the fact that they are both underpinned by cooperative norms, the
offshore construction relationship (between company and contractor) resembles
‘onshore’ vessel building relationships (between ship-owner and shipyard) for the
construction of bespoke onshore vessels.

3.3 – Industry perceptions of the shipbuilder’s role under
a shipbuilding contract
Section 3.2 talked of the potential mismatch between the characterisation of
shipbuilding relationships at law, and the norms in fact underpinning certain
industry shipbuilding relationships. There may however lie another mismatch,
between how the law characterises the shipbuilder’s obligations under all
shipbuilding contracts, and what shipbuilders in fact perceive their role under some
shipbuilding contracts to be. As explained in Chapter 2, English law characterises
shipbuilding contracts as sale of goods contracts under the Sale of Goods Act.653
As a result, the shipbuilder constitutes a ‘seller’ for the purposes of the Act, whose
legal obligation under the contract is thus to ‘deliver the good’654 (namely the
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completed vessel). However, whilst all English law governed shipbuilding
contracts will operate in this way at law, industry party perceptions of a
shipbuilder’s role under certain shipbuilding contracts often differ from this.

This section will accordingly demonstrate the industry perception that a
shipbuilder’s role under a shipbuilding contract largely differs based upon whether
the project is to build a standardised vessel (under a standard-form contract), or to
build a bespoke vessel (under a specially drafted contract). Firstly, assessment will
be made of the perceived role of shipbuilders engaged in (standard-form) contracts
to build standardised vessels.655 They often perceive their primary role as lying in
the delivery of the vessel once built (thus mirroring the English law characterisation
of the shipbuilding contract as a sale of goods), since the standardised ‘off-theshelf’ nature of the vessel’s design and specification means that the shipbuilder will
simply need to follow tried-and-tested procedures to build it656 – a ‘production line’
process mildly resembling how fungible goods are manufactured. Secondly,
assessment will be made of the perceived role of shipbuilders engaged in (specially
drafted) contracts to build bespoke vessels.657 Rather than merely to deliver the
completed vessel (as per their legal obligation), shipbuilders under such contracts
typically perceive their role in one of two ways. Under the first way, termed the
‘hybrid’ perception, certain shipbuilders perceive their role under a bespoke
shipbuilding contract to lie in both the vessel’s construction (a service obligation)
and its delivery (customary of a sale of goods contract) – despite the fact that the
shipbuilding contract will nonetheless operate in law as a sale of goods (meaning
the shipbuilder’s legal obligation is merely to deliver the completed vessel).
Alternatively under the second way, termed the ‘outright’ perception, certain
shipbuilders perceive their role under a bespoke shipbuilding contract to lie
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‘outright’ in the service of constructing the vessel – despite the fact that, once again,
the shipbuilding contract will operate in law as a sale of goods (meaning the
shipbuilder’s legal obligation is merely to deliver the completed vessel). The
‘hybrid’ and ‘outright’ perceptions are shaped by the bespoke nature of the vessel
being constructed, which requires the shipbuilder to impart artisan labour so that
the buyer’s design is correctly reproduced – in other words, the shipbuilder is
providing a labour service.

There therefore lies a divergence between standardised shipbuilds (perceived as a
sale of goods) and bespoke shipbuilds (perceived either as a hybrid service-sale or
as an outright supply of services) – a divergence which has already been recognised
in German and Canadian law.658 This section will thus assess the three differing
perceptions of a shipbuilder’s role under a shipbuilding contract, in turn.

Sale of goods: Delivery of the vessel

Standard-form shipbuilding contracts (predominantly used in standardised vessel
building projects), and the website information of shipyards engaged in
standardised vessel building, perceive the role of a shipbuilder under a shipbuilding
contract as being the sale and delivery of the completed vessel (thus mirroring the
law’s characterisation of the shipbuilding contract as a sale of goods). Take the
Chinese Maritime Arbitration Commission (CMAC) standard-form for instance.
Unlike other standard-form shipbuilding contracts which refer to the shipyard as
the ‘builder’ or ‘contractor’, CMAC refers to the shipyard as the ‘seller’ 659 (with
the ship-owner referred to as the ‘buyer’.660) The nexus of the contract is thus
framed as being a seller selling something to a buyer. This potentially indicates the
overarching ambit of the contract to lies in a sale of goods, mirroring the
characterisation of the shipbuilding contract under English law.
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Shipbuilders who specialise in standardised vessel building also perceive their role
under a shipbuilding contract identically to the obligations imposed on them under
English law’s characterisation of the contract – namely sale and delivery of the
completed newbuild. This is the case because they refer to newbuilds as ‘products’.
Take Japanese shipyard Namura661 and South Korean shipyards Daehan662 and
Shinan,663 who are all primarily engaged in the building of bulk carriers. Given the
high volumes of standardised ‘off-the-shelf’ carriers which they build, their
websites refer to them as their ‘products’. Linguistically, products are said to be
sold or leased, whilst services are said to be provided or performed.664 In this way,
each shipyard’s description of a newbuild as being a ‘product’ could be indicative
of the fact that the activity it applies to the newbuild is a ‘sale’, and therefore that
the contract governing the shipbuild is that of a sale of goods or products.

A further example proving that shipbuilders engaged in standardised vessel
building perceive their role under a shipbuilding contract the same way as English
law characterises their legal obligations under the contract (namely to sell and
deliver the good), derives from their assertion that any services they provide are
reserved for the period after sale of the completed newbuild. For instance, China’s
Dalian SIC shipyard, which is engaged in the building of standardised bulk carriers,
is said to provide ‘high-quality and comprehensive after-sale service to ensure the
rights and interests of the customers’.665 Similarly, Japanese shipyard Mitsui
(MES), which is also engaged in standardised bulk carrier building, asserts that it
‘will not only sell the product, but also…[provide] after service’.666 The sale of the
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completed newbuild is thus perceived by these shipbuilders to be their role under
shipbuilding contracts (mirroring the contract’s legal characterisation as a sale of
goods), with any services being provided post-discharge of the contract.

Service-sale ‘hybrid’

The above examples show that shipbuilders engaged in standardised vessel
building perceive their role under shipbuilding contracts identically to how the law
characterises a shipbuilder’s obligations under shipbuilding contracts (namely as
delivery of the completed vessel, under a sale of goods). However, shipyards
specialising in bespoke vessel building under specially drafted contracts often
perceive their role under shipbuilding contracts differently to the obligations which
the law otherwise imposes upon them. Whilst the Sale of Goods Act treats a
shipbuilder’s obligations as being the delivery of a completed vessel (regardless of
whether the vessel is standardised or bespoke), shipbuilders often perceive their
role under a bespoke vessel building contract as either: (i) also including the service
which goes into constructing the vessel before delivery (thus rendering the contract
a hybrid service-sale contract) or (ii) solely being the service which goes into
constructing the vessel (thus rendering the contract an ‘outright’ service contract).

In terms of the hybrid view, some specially drafted industry contracts governing
bespoke shipbuilds list the shipbuilder’s obligations as lying in construction,
design, equipping, launch and testing of the vessel (service obligations) and also in
delivery of the vessel (as per a sale of goods contract). In this regard, the obligations
form a service-sale hybrid – similar to those owed by the shipbuilder in the Stocznia
Gdanska SA v Latvian Shipping Co667 case.668 For instance, one specially drafted
newbuild contract between a US ship-owner and Italian shipyard for a bespoke
cruise ship stated that the shipyard’s obligations are to ‘design, construct, test and
deliver’669 the newbuild. Whilst this English law governed contract would
667
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nonetheless operate as a sale of goods contract in law, the shipyard would likely
perceive its role under the contract to be a hybrid consisting of a supply of services
(design, construction and testing) and a sale of goods (delivery). Moreover, two
other examples make this hybrid service-sale perception of a shipbuilder’s role
under specially drafted contracts even starker. The first is a contract between a
British ship-owner and South Korean shipyard for the construction of a bespoke
oil-chemical tanker, which states that the shipyard must ‘design, build, launch,
equip and complete [the vessel]…and to deliver and sell [it]’.670 The second is a
contract between a Bermudan ship-owner and German shipyard for the construction
of a bespoke cruise ship, which states that the subject matter of the contract is to
‘build, sell and purchase’671 the newbuild. In both contracts, express use of the
terms ‘build’ (a service obligation) and ‘sell’ (a sale of goods obligation) is
indicative of the fact that, whilst the contacts would nonetheless operate as a sale
of goods in law, shipbuilders often perceive their role as being a service-sale hybrid
– as reflected in the specially drafted contracts for bespoke vessels which they often
enter into.

Moreover, the websites of shipbuilders engaged in bespoke shipbuilding indicate
that they perceive their role under a shipbuilding contract to be a service-sale
hybrid, despite the fact that English law characterises the contract (and the
shipbuilder’s obligations under it) as a sale of goods. For instance, Hyundai Mipo
shipyard in South Korea, which is engaged in the building of bespoke vessels such
as Floating Storage and Offloading Units (FSOs), states that its tasks under
shipbuilding projects involve design and steel cutting (which are services) and also
the final delivery of the vessel (as per a sale of goods contract).672 Accordingly,
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whilst a shipbuilder’s legal obligation under a shipbuilding contract is to deliver the
completed ship, industry dicta indicates that shipbuilders engaged in bespoke
shipbuilding often perceive their role as lying both in the provision of services and
also the vessel’s delivery to the ship-owner.

Additionally, warranties of quality in specially drafted shipbuilding contracts (to
build bespoke vessels) often reflect the fact that shipbuilders perceive their role
under such contracts as being to undertake a hybrid of service and sale obligations.
They do so by guaranteeing the vessel against defects in ‘materials and
workmanship’.673 Guaranteeing the quality of physical materials is archetypal of
sale of goods contracts subject to the Sale of Goods Act s 14(2)’s implied term of
satisfactory quality. However, guaranteeing the quality of workmanship is
archetypal of a service contract under which work is being provided. Thus, in
extending the shipbuilder’s assurance beyond the quality of the final product to
include the quality of workmanship, the guarantees contained within specially
drafted shipbuilding contracts for bespoke newbuilds exemplify the difference
between the law’s characterisation of a shipbuilder’s obligations under such
contracts (to merely guarantee delivery of an item of satisfactory quality674), and
the industry perception of a shipbuilder’s role under such contracts (to guarantee
workmanship of satisfactory quality, and also delivery of an item of satisfactory
quality.)

The following clauses from bespoke shipbuilding contracts guarantee vessels against ‘materials
and workmanship’ defects: US Securities and Exchange Commission, ‘Shipbuilding Contract
between VT Halter Marine, Inc., and Hornbeck Offshore Services, LLC’ (Contract No.
1420110868, 14 November 2011)
<www.sec.gov/Archives/edgar/data/1131227/000119312512089201/d270624dex1041.htm>
accessed 7 February 2018, art 11.2; US Securities and Exchange Commission, ‘Shipbuilding
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Furthermore, guarantee clauses in specially drafted contracts to build bespoke
vessels often state that they supersede any other term pertaining to the vessel’s
‘construction and sale’. For instance, the guarantee clause in one contract between
an Irish ship-owner and a South Korean shipyard for the construction of a bespoke
oil-chemical tanker states that ‘[t]he guarantees…exclude any other liability,
guarantee, warranty and/or condition imposed or implied by law, customary,
statutory or otherwise on the part of the Builder by reason of the construction and
sale of the Vessel’.675 If taken as evidence of the how the parties perceive their role
under this bespoke contract, the phrase ‘construction and sale of the Vessel’ alludes
to the contract being a service-sale hybrid – entailing the service of constructing the
vessel, followed by its final sale.

Thus, whilst all English law governed shipbuilding contracts will operate in law as
sale of goods contracts (under which the shipbuilder’s legal obligation is to deliver
the completed vessel), shipbuilders engaged in bespoke shipbuilding often perceive
their role as in fact being a hybrid of the service to construct the vessel followed by
its delivery.

‘Outright’ service
Whilst English law characterises a shipbuilder’s obligations under a shipbuilding
contract as being delivery of the completed vessel (as per a sale of goods), certain
specially drafted shipbuilding contracts for the building of bespoke vessels, and also
the websites of shipyards engaged in bespoke vessel building, perceive a
shipbuilder’s role under bespoke shipbuilds as lying in the service of constructing
the vessel.
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For example, one contract between a Hong Kong based ship-owner and a Chinese
shipyard to build a bespoke containership, and another contract entered into by the
very same ship-owner with a Korean shipyard for a bespoke container carrier, both
state that the shipbuilder’s role is to ‘design, build, launch, equip and complete’676
the vessel. Moreover, under a contract between a US ship-owner and a US shipyard
to build a chain of bespoke offshore vessels, it was agreed that ‘[t]he object of the
Contract is the design and construction by the Builder of [the]...Vessels’. 677 None
of the shipbuilder obligations listed under these contracts pertain to the vessel’s
‘sale’ or ‘delivery’, indicating that whilst shipbuilding contracts are in law sale of
goods contracts (under which the shipbuilder’s legal obligation is to deliver the
completed vessel), shipbuilders will often perceive their role under bespoke vessel
building contracts to be more akin to the provision of services.

The websites of shipyards specialising in complex bespoke shipbuilds take the same
stance, revealing that these shipyards perceive their role as lying in the service of
constructing a vessel, rather than delivering a completed vessel (as is the legal
obligation of a shipyard under shipbuilding contracts as presently characterised).
For instance, Japanese shipyard Mitsubishi Heavy Industries asserts that its trade is
to ‘build…a wide range of large ships’678 (including bespoke LNG carriers and
other vessels built for a ship-owner’s specific purposes.679) Similarly, STX France
states that it is engaged in ‘building…highly complex ships’.680 Moreover, Italian
shipyard Fincantieri states that it is ‘able to build…special ships and highly
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complex ferries’.681 Finally, German shipyard Meyer Werft states that is involved
in the ‘special purpose’682 construction of ‘large, modern and sophisticated’683
cruise ships.684 Use of the verbs ‘build’ and ‘construct’ indicate that shipyards such
as these, who primarily undertake bespoke shipbuilds, perceive their role under
shipbuilding contracts as not being delivery of the completed vessel (as is their legal
obligation under English law), but as lying in the service of constructing the vessel.

Also, because shipyards engaged in bespoke shipbuilding use service oriented
semantics to describe their trade, it is arguable that they perceive their role under
shipbuilding contracts as being service providers (namely designers and builders)
as opposed to sellers or deliverers. For instance, Norwegian company OSM Group
describes bespoke vessel and rig building as one of the ‘services’685 it offers,
consisting of ‘design…drawing appraisal…commissioning…and sea trial[s]’.686
The final sale and delivery of the vessel is not mentioned on OSM’s webpage.
Moreover, Danish shipyard Hvide Sande describes its trade not as ‘selling
newbuilds’ to ship-owners but as ‘provid[ing]…solutions’687 to ship-owners.
Where a ship-owner is faced with a problem of not having a vessel suitable to carry
out a specific commercial purpose (such as wind farm servicing), Hvide state that
– by building the ship-owner a bespoke vessel able to carry out this purpose (in this
example, a wind farm service vessel688) – it is providing him with a solution. As
mentioned above in this section, linguistically products are said to be sold or leased,
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whilst services are said to be provided or performed.689 Accordingly, stating that its
trade is to ‘provide’ indicates that Hvide shipyard perceives its role to lie in
providing a service – namely the construction of a vessel.

Therefore, whilst all shipbuilding contracts are presently characterised in law as a
sale of goods, under which the shipbuilder’s legal obligation is to deliver the
completed vessel, shipbuilders engaged in bespoke vessel building often perceive
their role as lying in the construction and delivery of the vessel (a hybrid of service
and sale obligations) or as purely lying in the service of constructing the vessel. The
law is thus mismatched with certain aspects of industry practice and perception.

3.4 – Conclusion
This chapter illustrated that the law’s homogenous characterisation of shipbuilding
relationships and contracts does not do justice to the shipbuilding industry’s
heterogeneous nature. Whilst English law’s characterisation of contracting
relationships (as being at arm’s length) mirrors the relationships under standardised
shipbuilds governed by standard-form contracts, it tends not to reflect the
relationships under bespoke shipbuilds governed by specially drafted contracts – in
which parties often cooperate with one another.690 Similarly, whilst English law’s
characterisation of a shipbuilder’s obligations under a shipbuilding contract
(namely delivery of the completed vessel) largely mirrors how shipbuilders
perceive their role under standardised shipbuilds, it tends not to reflect how
shipbuilders often perceive their role under bespoke shipbuilds – as lying (either
partly or wholly) in the specialist service of constructing the vessel to its bespoke
design and specification. The law is thus found to be a blunt instrument, which
‘impose[s] on the parties a legal structure based on an acontextual and highly
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abstract model of contracting behaviour’,691 rather than giving due regard to the
heterogeneity inherent in the shipbuilding industry. This heterogeneity is
emphasised by the breadth of the English law definition of a ‘ship’ which – as
alluded to in Section 1.1.4 – can include anything from ‘Waverunner’ jet skis692
(which are mass produced, such that their purchase essentially constitutes the sale
of a product693) to bespoke vessels (whose builders are in fact providing specialist
labour to construct them).

To avoid this mismatch between the law and the shipbuilding industry, the law
(including judicial practice) must develop by taking into account: (i) industry norms
underlying different shipbuilding relationships, and (ii) industry perceptions of the
shipbuilder’s role under different shipbuilding contracts. Firstly, the law could
uphold the industry perception that building a standardised vessel is a sale of goods,
while building a bespoke vessel is more akin to the provision of services, by
drawing on the example of German and Canadian law which already do so.694
Secondly, judges could uphold the cooperative norm underpinning certain
shipbuilding relationships by implying a duty of cooperation into shipbuilding
contracts. This was advocated by Longmore LJ in the Swallowfalls Ltd v Monaco
Yachting & Technologies SAM695 case.696 Alternatively, the law could uphold
cooperation in these shipbuilding contracts by imposing a statutory duty to
cooperate. Such duties have already been proven to work in industries like nuclear
power. Here, the Energy Act 2013 obliges nuclear health and safety executives to
cooperate with the Office for Nuclear Regulation (ONR) by exchanging
information regarding their respective roles,697 and also obliges nuclear plant
employees to cooperate with the member tasked with enforcing the relevant nuclear
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safety policy.698 Moreover, a similar obligation has successfully been initiated in
the oil and gas sector under s 9(A)(1)(b) of the Petroleum Act 1998699 which, having
come into force in October 2016, imposes upon petroleum license holders,
operators and owners a duty to collaborate with one another in order to maximise
economic recovery.700 Upholding similar duties in the shipbuilding context would
mean that the cooperative practices embodied in certain industry shipbuilding
relationships would gain legal standing, and would therein be an example of the
industry influencing shipbuilding law (as per the overarching theoretical paradigm
of this thesis).

As a caveat regarding the law enforcing a duty to cooperate in shipbuilding
relationships, Devlin J warned in Mona Oil Equipment & Supply Co v Rhodesia
Railways701 that ‘the law can enforce co-operation only in a limited degree–to the
extent that is necessary to make the contract workable’.702 In this regard,
cooperative contracting relationships could instead be promoted by partnering
agreements, which operate extra-legally and are entered into voluntarily.703 Already
successfully used in the UK to foster cooperation between local authorities and
service providers,704 partnering agreements oblige parties to resolve disputes by
means of discussion and negotiation (rather than arbitration and litigation) where
possible.705 In doing so, they ‘avoid the adversarial approach…to construction
[projects]…[by] engendering a co-operative and collaborative approach and by
encouraging openness and trust between the parties’.706
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Chapter 4
CAUSES OF DISPUTE
4.1 – Introduction
Shipbuilding contract disputes continue to occur to this day, which means that the
law on shipbuilding contracts still has challenges to overcome to prevent their
occurrence. In order to do so, the law must understand what causes the disputes,
and also ensure that any solutions reflect industry practices (such as cooperative
contracting.707) Whilst industry practice was covered in Chapter 3, this chapter will
examine shipbuilding dispute causes. This chapter is placed here in the narrative of
this thesis (namely before Chapter 5) as it examines the disputes for which
remedies, to be talked about in Chapter 5, are awarded.

The disputes referred to in this chapter are caused by: (i) defective or failed
performance by buyer or shipbuilder (referred to as ‘Party Performance Related
Causes’708), or (ii) an event which cannot be controlled by the contracting parties
and is thus unconnected to their performance (referred to as ‘Extenuating
Causes’.709) Also, instances will be given of disputes which, whilst not caused by
performance related failures or extenuating circumstances, result from a party
attempting to justify termination or modification of a contract through either
alleging that his contracting counterpart failed in his performance obligations, or
through alleging that an extenuating circumstance prompted his resulting action.
These are referred to as instances of ‘opportunism’, to be explored in Section 4.2.5.
Similarly, instances will be given of disputes which, whilst not caused by
performance related failures in themselves, resulted from one party attempting to
justify his own breach by alleging that this was in response to a performance failure
707
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709
See Section 4.3
708

146

by his contracting counterpart. Examples of this include where the buyer
deliberately fails to pay instalments claiming that he is unsatisfied with the
shipyard’s progress on the build (see Section 4.2.1).

4.2 – Party Performance Related Causes
The obligations of a buyer (ship-owner) under a shipbuilding contract statutorily lie
in accepting the vessel and paying for it,710 and have also been argued to include an
obligation not to prevent the shipbuilder from completing the project.711 The
obligations of the seller (shipbuilder) statutorily lie in delivering the vessel,712 with
some shipbuilding contracts asserting that the shipyard’s contractual obligations
also include construction (and even design) of the vessel.713 It therefore follows that
defective or failed performance of any of these obligations can lead the shipbuilding
contract into dispute.

4.2.1 Financial Issues

Shipbuilding disputes can be caused by financing issues, such as buyer payment
default or shipyard insolvency. In regards to buyer payment default, its prevalence
is such that the AWES standard-form shipbuilding contract contains a provision
which deals with this very prospect.714 Two notable examples of such disputes were
the cases of Hyundai Heavy Industries v Papadopoulos715 and Stocznia Gdanska
SA v Latvian Shipping Co,716 the particulars of which were dealt with at length in
Section 2.4.1. Another example is when some industry analysts tipped Taiwanese
shipping company Yang Ming to default on 20 boxship building contracts in
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December 2017 – as it was reportedly in over 80 billion Taiwanese dollars worth
of debt.717

Moreover, payment default could be indicative of (or caused by) underlying
financial difficulties or issues besetting the ship-owning company. In 2016, the
bleak state of the container industry markedly hit the commercial revenues of
Hanjin Shipping – a South Korean container company which long heralded itself as
one of the world’s largest.718 Hanjin was given the go ahead to restructure its debts
in a bid to keep the company afloat.719 This hope was however short lived as, in late
August 2016, the company was effectively pushed into court receivership720
following a decision by its creditors to discontinue financial support.721 As a result,
not only was Hanjin ordered to sell its existing fleet,722 but it would have been
unable to pay instalments on any newbuild contracts it was entered into at the time
of its receivership – thus leaving these contracts to fall into payment default
disputes. A similar assertion can be made of Danish bunker fuel company OW
Bunker & Trading A/S, which was at the helm of the PST Energy 7 Shipping LLC
v OW Bunker Malta Ltd723 decision explored at length in Section 2.5. The world’s
largest ship fuel supplier at the time, OW Bunker filed for bankruptcy in late 2014
following a series of underlying governance issues.724 Firstly, employees from one
of OW Bunker’s subsidiary companies agreed to loan another company over $125
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million without consulting the OW Bunker board.725 Secondly, OW Bunker’s
executive vice president of distribution (whose role would likely have required her
to take risks) also acted as the company’s chief risk officer (whose role it was to
advise board members in how to mitigate risks) – a clear conflict in roles.726 Thirdly,
the company was using derivative financial products for both hedging and outright
market trading purposes, but had only disclosed that it was using them for the
former.727 If OW Bunker had already ordered newbuild oil tankers, which were in
the process of being built at the time of the company’s bankruptcy, then it would
have been unable to pay the instalments due on these – leaving the contracts to fall
into payment default disputes.

Whilst the previous examples featured an intention by the buyer to make payment
but for financial difficulty, disputes can also result from deliberate default by the
buyer where he intentionally withholds payment. The most common reason for
deliberate default is where the buyer realises that he no longer requires a newbuild
which he did need when he originally agreed to have it built.728 In other words, the
contract lost its ‘original attractiveness’.729 For instance, if a buyer’s newbuild was
intended to be used in a particular port or terminal, but this port or terminal can no
longer accommodate the vessel, the buyer might choose to deliberately default in
order to escape the contract. Ship-owner TOTE Maritime might have been tempted
to do just this when it faced such a situation in 2018, but it sensibly decided to
lawfully cancel the newbuild contracts to which it was party.730 Deliberate default
also occurred in Adams Bros v Blythswood Shipbuilding Co (No. 2).731 Having
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realised that he no longer required a tanker being built for him, a buyer deliberately
defaulted on the remaining pre-delivery instalments due under the shipbuilding
contract. He then organised for his rights and obligations under the contract to be
assigned to a secondary buyer who was interested in the ship. The secondary buyer
however failed in his attempts to reclaim the pre-delivery instalments that the
original buyer had paid before defaulting, meaning that shipyard Blythswood was
free to sell the ship on its own accord.

Another example of deliberate default is where a buyer withholds payment citing
insufficient build progress by the shipbuilder. This is particularly prevalent under
the ‘milestone’ payment method, which makes a proportion of contract price
payable upon completion of certain build milestones.732 In connection with this,
disputes may arise where the parties disagree on whether they think a milestone has
been completed or not. A buyer might therefore default or hold back on payment of
a certain instalment, on the basis that he deems the shipbuilder not to have reached
the associated milestone for which the instalment is due. To combat this type of
dispute, shipbuilding parties often give an external arbiter – namely a marine
surveyor or naval architect – the authority to determine whether a build milestone
has been reached.733

Much as dispute can be caused by the financial plight of the buyer, a shipyard might
itself become unable to complete a project on the basis of its insolvency. One such
example was a 2010 contract between Wadan Yards and buyer Laeisz & Co for two
containerships. At a point when the vessels were almost complete, the shipyard
became insolvent. The buyer subsequently refused to accept delivery and
terminated the contract, claiming that the vessels’ value had substantially fallen
following the shipyard’s insolvency. A dispute then emerged with the insolvency
practitioner in the case, in which he accused buyer Laeisz & Co of ‘betraying the
traditions of merchants from the Hanseatic League…by terminating the
732
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contract’.734 The dispute was eventually settled after both sides agreed that work on
the second newbuild be ceased. Nonetheless, the case exemplifies the perils which
accrue following shipyard insolvency – both for the going concern of the shipyard
itself, and also for the shipbuilding contracts to which the shipyard is already party
when it becomes insolvent. These perils recently came to pass in the 2016 decision
in Ronelp Marine v STX Offshore & Shipbuilding.735 Overcapacity latent in the
shipbuilding industry meant that shipyard STX went insolvent at a point where it
had offshore vessel construction contracts ongoing with buyer Ronelp. This resulted
in a dispute as to the buyer’s entitlements under the contract’s guarantee.

4.2.2 Delays

Shipbuilding disputes can also be caused by buyer or shipyard delay. On one hand,
the buyer can cause a delay dispute by preventing completion of the newbuild
project. In the Adyard Abu Dhabi v SD Marine Services736 case introduced in
Section 2.4.1, a buyer sought to cancel two shipbuilding contracts on the basis of a
delay in completion. However, the shipyard argued that the buyer had itself caused
the project to be delayed by failing to specify whether it accepted a proposed
amendment to the ship’s specification in a timely fashion. The shipyard
substantiated its claim with the assistance of the ‘prevention principle’,737 a nonmaritime doctrine derived from the general construction context,738 which thwarts
a buying party from claiming ‘liquidated damages for delay in completion, and
[from exercising his]…rights to cancel the contract, where his conduct has rendered
such completion “impossible or impractical”’.739 The principle operates with two
limitations. The first is that if the contract between the two parties contains an
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‘extension of time’ clause,740 and a delay occurs which is covered by the clause,
then the clause will operate instead of the prevention principle. This reflects the
‘liberal’ stance on the overarching theoretical paradigm of this piece, in which
(industry) contract clauses hold primacy over legal principles. Secondly, a
shipbuilder can only rely on the prevention principle if he would have completed
the project by its target completion date but for the buyer’s preventive conduct. The
principle will therefore not apply where delay caused by the shipyard then happens
to be followed by incidental preventive conduct by the buyer, whose magnitude is
such that it will not result in further delay to the project. As Sara Cockerill QC put
it in Saga Cruises BDF Ltd v Fincantieri SpA,741 ‘unless there is a concurrency
actually affecting the completion date’,742 a builder cannot benefit from the
prevention principle.

In addition to Adyard Abu Dhabi v SD Marine Services,743 another dispute case
which features the prevention principle is Zhoushan Jinhaiwan Shipyard v Golden
Exquisite Inc.744 Here, shipyard Zhoushan failed to complete the vessel on time,
claiming that it was prevented from doing so by the buyer’s supervisor who had not
attended vessel inspections promptly.745 Article IV in the contract stated that ‘[t]he
SUPERVISOR shall have, at all times until delivery of the VESSEL, the right to
attend tests according to the mutually agreed test list and inspect the VESSEL’.746
The wording of this provision led the buyer to counter-argue that, whilst the clause
gave its supervisor a right to attend tests and inspections, there was no obligation
to do so. Moreover, although the contract did indeed give the supervisor a right to
attend tests, the shipyard was not obliged to wait for the supervisor to see if he
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would attend or not.747 The shipyard could not thus claim (as the shipbuilder did in
Adyard748) that the buyer’s conduct placed him in some sort of ‘contractual
limbo’.749 Accordingly, the shipyard was unable to excuse its delay under the
prevention principle. Moreover, Zhoushan is exemplar of the overarching
theoretical paradigm of this thesis; the law (in this case, the applicability of the
prevention principle) was ‘influenced by the terms of a shipbuilding contract’750 (in
this case, art IV), thus proving that shipbuilding dispute cases are to an extent
dependent upon both the law and (industry) contracts.

On the other hand, shipbuilding disputes can occur following delay caused by the
shipyard.751 Examples include the late 2016 dispute involving South Korean
shipbuilder Daewoo (DSME), which was forced to delay construction and delivery
of a drillship to an American buyer for two years due to insufficient funds – an
insufficiency which accrued because DSME had been paid late for previous
newbuild projects which it had completed for other ship-owners long before.752
Moreover, in June 2018, Hyundai Heavy Industries announced it had delayed the
construction and delivery of ten newbuilds to an Iranian shipping company, for fear
that it might incur trade sanctions from the United States.753

Knock-On Delays

Moreover, not only do delays in a newbuild project delay that particular project, but
they may also lead to ‘knock-on’ delays for both the shipyard (in occupying berths
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required for subsequent newbuild projects to be undertaken in the yard) and for the
buyer (in preventing him from performing string or follow-on contracts originally
entered into on the basis that the vessel would be completed on time.) As regards
shipyard ‘knock-on’ delay, in Matsoukis v Priestman754 the 1912 General Coal
Strike meant that shipbuilding projects being undertaken in the shipbuilder’s yard
at the time could not be completed. The prolonged berth occupation of the
newbuilds being constructed led to a delay in keel laying of the plaintiff’s vessel,
and a subsequent delay in constructing and delivering the vessel to him. As regards
buyer ‘knock-on’ delay, 2009 saw Norwegian ship-owner Petroleum Geo-Services
(PGS) consider whether or not to cancel a contract for a newbuild which it was
delayed in receiving. PGS’ original plan was for the vessel to be delivered in March,
and then to charter it out to a company called WesternGeco. However, delays in
delivery of the vessel led WesternGeco to cancel the follow-on charter contract.755
A further example, involving cancellation of a follow-on charter due to delays in
performance of an original contract, occurred in the Transfield Shipping Inc v
Mercator Shipping Inc (The Achilleas)756 case to be explored at length in Section
5.3.1.

4.2.3 Vessel Defects and Errors in following Specification

Shipbuilding contract disputes can occur where a vessel is defective. The defect
might mean that the vessel is unfit for purpose or of substandard quality, thus
contravening the term implied into all shipbuilding contracts by s 14 of the Sale of
Goods Act757 regarding quality and fitness for purpose. One example of this type of
dispute occurred in Diamante Sociedad de Transportes SA v Todd Oil Burners (The
Diamantis Pateras),758 in which oil burning equipment installed on a newbuild
began to fracture upon use. This lead the buyers to claim damages equal to the costs
of repairing the defects, plus consequential losses for their inability to use the vessel

754

[1915] 1 KB 681
Martyn Wingrove, ‘PGS mulls second newbuilding cancellation’ (Lloyd’s List, 3 August 2009)
<www.lloydslist.com/ll/sector/ship-operations/article23668.ece?service=print> accessed 4 October
2015
756
[2009] 1 AC 61 (HL)
757
Sale of Goods Act 1979, s 14.
758
(1966) 1 Lloyd’s Rep 179 (QB)
755

154

for profit-making activities.759 Another example of such a dispute was Admiralty
Commissioners v Cox & King.760 Here, a shipyard promised to build a boat which
reached a certain speed. The buyer in turn stipulated that it would reject the finished
product if it failed to live up to this expectation.761 When delivered, the buyer found
that the vessel could not reach the desired speed. This entitled him to claim damages
on the basis that the vessel’s performance value was materially affected as a result.

Also, under the Sale of Goods Act 1979 s 13,762 goods being sold by description
(such as newbuilds763) must correspond with this pre-agreed description764 or
‘specification’. Another form of shipbuilding dispute is therefore where the
shipyard fails to build to this description and, when examining the vessel upon
delivery (as per his rights under s 34 of the Act 765), the buyer realises and decides
to litigate. If the error is deemed tantamount to a breach of warranty, the buyer can
seek recourse under s 53 of the Sale of Goods Act766 – as will be explored further
in Section 5.2.1. Bespoke vessel building contracts are particularly susceptible to
disputes caused by errors in following the ship’s specification, as the bespoke nature
of the vessel means its specification will be previously unseen by the shipbuilder.767
For instance, Austen v Pearl Motor Yachts768 featured a bespoke newbuild yacht769
whose hull laminate was only 7mm thick – contrary to the ship’s unique
specification which stated that the laminate should be 20mm.770 Similarly, in Dixon
759
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Kerly v Robinson,771 a ship-owner alleged that the bespoke yacht772 he received
contravened the implied term to comply with description, as it failed to include a
self-draining cockpit and a 4 foot 4 inch draught – as was originally contracted
for.773 Also note, the buyer may claim that the newbuild does not comply with its
specification as an excuse to evade the contract.774 This is known as ‘opportunism’,
a concept which will be dealt with in Section 4.2.5.

The English courts have traditionally taken a strict line on the issue of compliance
with descriptions and specifications, under which ‘even minor non compliances
could be invoked as a justification for termination of the contract’.775 More recently
however, the courts have opted for a softer approach, under which immaterial noncompliance with description would be considered breach of an innominate term,
rather than a breach of condition. Under this approach, termination of a contract
will only be allowed where the non-compliance is made on an element of the
contractual description which is of ‘commercial significance’ to the buyer,776 since
errors of this nature would likely affect the commercial utility of the vessel. For
example, in October 2015 ship-owner Thaumas Marine filed an arbitration
notification against shipyard CIMC Raffles alleging that CIMC had ‘significantly
deviated from the agreed upon technical specifications’777 for cranes which
Thaumas had requested to be on its newbuild. Not only did CIMC allegedly breach
the implied term under s 13 of the Sale of Goods Act (that goods will correspond
to their description), but the defects potentially also affected the commercial utility
of the rig – since working cranes were integral to its profit making function.778
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Under the court’s new approach, Thaumas would be permitted to terminate the
contract because the vessel’s non-compliance was significant enough to affect its
commercial utility.

Alternatively, rather than rely on judges and arbitrators to resolve disputes
regarding vessel defects and errors in following ship specification, shipbuilding
contract parties could instead cooperate and find a solution between themselves.
One way would be to include a clause in the contract which obliges the buyer to
take delivery of a defective or non-compliant newbuild, provided the defect or noncompliance affects neither the vessel’s seaworthiness nor commercial functionality.
The shipbuilder would then be permitted to remedy the defects at his own expense.
An example of this can be seen in one contract between a Bermudan ship-owner
and a French shipyard for a bespoke passenger cruise vessel. Under this contract,
provided the vessel is otherwise complete and compliant with its pre-agreed
specification, the presence of one of a number of named minor defects will not
entitle the buyer ‘to withhold its technical acceptance of the Ship’. 779 Instead, the
shipbuilder will be allowed to make good the defect. The clause therefore ‘help[s]
resolve in advance the potential impasse which frequently arises in the run-up to
delivery when a buyer seeks to refuse delivery because of a long punch list of minor
defects’,780 and in doing so, it shapes the contracting relationship between buyer
and shipyard as one underpinned by cooperation.781

Subcontractor Error

In order to reduce labour costs and tap into specific expertise, shipbuilders often
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subcontract portions of a newbuild project to subcontractors.782 Out of this can
emerge disputes following error by a subcontractor. One example concerned a
shipyard’s refusal to replace a subcontractor after the buyer found it to have
defectively installed instruments on his newbuild. Whilst this particular dispute was
resolved, ‘significant legal fees were incurred, with the matter being resolved just
short of a hearing in an expedited arbitration’783 – a point which reveals the dangers
of not vetting subcontractors and the work they carry out. It is for this reason that
certain shipbuilding contracts state that a shipyard may only subcontract aspects of
the project out to those on an approved list.784

4.2.4 Novation

Occasionally, ship-owners will attempt to transfer their rights, duties and
obligations under a shipbuilding contract to a secondary ship-owner – known as
discharging a contract by ‘novation’. Novation is therefore not a dispute cause.
However, disputes do occur where a shipyard rebuffs an attempted novation on the
basis that he deems it impermissible under the contract. In CMA CGM SA v Hyundai
Mipo Dockyard,785 buyers ER Schiffahrt contracted with shipyard Hyundai Mipo
to build four vessels. The buyers later decided to novate the contracts to CMACGM, but Mipo refused to consent to this. CMA-CGM in turn issued proceedings
in court, receiving over $3 million in damages.786 Similarly, in Inta Navigation v
Ranch Investments,787 Hyundai shipyard agreed to build a vessel (numbered S271)
for buyer Geden. Geden in turn sought to resell the vessel to Wah Kwong, who
itself then decided to sell it on to Centrofin. Under each of these agreements was a
clause allowing the respective buyer the option to obtain a sister vessel (numbered
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S272) on novation terms.788 The second buyer in the chain, Wah Kwong, attempted
to exercise this option, but was rebuffed by seller Hyundai who did not wish to
consent to the novation. This in turn meant that Wah Kwong could not now sell
S272 on to Centrofin, leading Centrofin to begin arbitral proceedings in pursuit of
damages.789

4.2.5 Opportunism

Shipbuilding disputes can also occur in situations where, between agreement of a
shipbuilding contract and delivery of the vessel, one of the parties tries to either
terminate or modify the contract790 having found a better deal elsewhere791 or
having found that the agreement he made was a ‘bad bargain’.792 This is known as
‘opportunism’, or where ‘one party exceeds the discretion reserved to it by the
contract…to engage in conduct motivated primarily by self-interest’.793
Opportunism is not however a dispute cause in itself. Rather, it is where one party
alleges that either the actions of his contracting counterpart (such as delayed
performance,794 or a failure to build to specification795), or an extenuating
circumstance, justify his decision to terminate the contract or modify obligations
under it.

To begin with, a buyer may cause an opportunism based dispute by citing market
downfall (occurring since agreement of a contract which he is entered into) as
justification for escape from it. This issue will be explored in more detail in Section
4.3.3 in relation to market change, and concerns situations whereby ‘market
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conditions are such that it suddenly becomes potentially financially rewarding for
one party to try and walk away from the contract’.796 An example occurred in late
2015, when a group of Singaporean ship-owners were reported to have allegedly
made unlawful repudiations of contracts for newbuild bulk carriers.797 The
commodities market was at an all-time high when the bulk carriers were ordered.
However, during the construction period, the markets tumbled. This led the shipowners to seek an escape from the contracts. Similarly, in 2016 publicly owned
Brazilian oil company Petróleo Brasileiro SA entered into a number of contracts for
offshore vessels. Given tumbling oil prices and a waning offshore industry at the
time, it was alleged to have deliberately contracted with shipbuilders who were
based in countries with weak legal frameworks – in case it needed to terminate and
escape from the contracts if oil prices continued their decline. 798 Oil prices did
indeed plummet, and in April 2016 Petróleo prematurely terminated the contract it
had agreed with Greek shipbuilder DryShips to build an oil spill recovery ship.799

A buyer may also argue that market downfall occurring since agreement to a
shipbuilding justifies him obliging the shipyard – part-way through the build800 –
to convert the vessel into a ship-type capable of generating more earnings in the
present (changed) state of the market. This is an example of opportunistic
modification of contractual duties, whereby one party seeks to place further
obligations on his contracting counterpart (such as an obligation to convert the
vessel following market change) without supplementing the counterpart’s rights or
rewards.801 An example of this occurred in Northumberland Shipbuilding v
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Christensen.802 Realising that freight rates had significantly fallen in the year since
he agreed to enter into a newbuild contract, a ship-owner insisted that the shipyard
with whom he was contracting convert the vessel into a different type of vessel
instead. He deliberately made this request just prior to the vessel being completed
to its original specification, in the hope that the shipyard would refuse – thus
allowing the ship-owner to terminate the contract (and therefore escape the prospect
that the vessel would only generate meagre profits in the now depressed freight
market.) In the end however, the court prevented the ship-owner from escaping the
contract. Salter J stated that, having virtually completed the vessel to its original
specification, ‘the one thing…[the ship-owner] could not do was to say “I will not
take the ship at all.”’803 Overall, this case illustrated a form of opportunism whereby
a party, in pursuit of an escape from a contract, ‘force[s] a renegotiation of the
terms…so disagreeable that…[the contracting] partner finds it…[too] costly to
accede to a renegotiation’.804

Despite the court’s ruling in Northumberland Shipbuilding, examples of market led
opportunism still occur today. For instance, company Maersk Sealand have been
known to seek conversion of partially completed boxships and bulk carriers, in
order to mitigate the poor income which the vessels might otherwise have generated
if chartered in times when the container freight market was at a low.805 This was
also the case for Oceanbulk Containers, a company existing as a joint venture the
Oceanbulk group and Star Bulk. Star had a placed two newbuild orders for dry bulk
carriers with Chinese shipyard Shanghai Waigaoqiao Shipbuilding (SWS), despite
the lowly state of the dry bulk market at the time. Following this, sister company
Oceanbulk decided to place orders for six boxships with SWS. It was subsequently
suggested that two of the boxships ordered by Oceanbulk were substitutes for the
two dry bulk carriers originally ordered by Star,806 on the basis that Star’s bulk
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carriers appeared to be ‘bad bargains’ when considered in light of the dry bulk
market slump at the time when the orders were placed.807 It was thus alleged that
Oceanbulk’s boxship order was made to offset the fact that Star would soon cancel
its bulk carrier order prior to completion, therein evading the prospect that the bulk
carriers – if completed and delivered – would be underutilised in the faltering dry
bulk carriage market.

As aforementioned, opportunism led shipbuilding disputes can also be caused by
the shipyard where it tries to escape an already agreed shipbuilding contract in order
to find a better deal elsewhere. An example of this lay in the arbitration appeal of
Covington Marine Corp v Xiamen Shipbuilding Industry Co Ltd,808 where shipyard
Xiamen’s decision to repudiate a shipbuilding contract with buyer Covington
coincided with a decision to sign contracts ‘to build…three of the same vessels for
another buyer’809 at a higher price. It transpires however that there was never a
legally binding contract between Xiamen and original buyer Covington, meaning
that Xiamen was in fact at liberty to enter into the contract with the other buyer.
Article 21 of the Xiamen-Covington contract provided that if final documentary
exchange did not occur within twenty days of the contract date, the contract was
automatically rescinded.810 According to arbitrators in the original tribunal, the
documentary exchange that had occurred during the negotiation period did not
resemble a ‘final agreement’811 and was instead only ‘tentative and provisional’.812

Finally, since this thesis is about English law and its approach to shipbuilding
contract disputes, it is also fruitful to assess how opportunistic disputes might be
theorised under English law. The starting point for the English law of contract is
that the marketplace represents ‘a meeting point between two individuals with
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separate interests’.813 As aforementioned in this section, it is also possible that each
party’s individual interests change during the years in which the shipbuilding
contract is being performed, leading them to opportunistically ‘take positions that
were not contemplated at the time of the initial bargain’.814 Whilst some view this
as morally reprehensible and ‘contrary to…contractual expectation’,815 such
opportunism would in fact chime with the ‘untrammelled individualism’816
customary of classical English contract theory (introduced in Section 2.2), under
which parties are assumed to act in pursuit of ‘self-serving economic advantage’.817
Gravity for this potential stance would derive from dicta by judges such as Lord
Atkin who, in declaring for instance that parties should not assume ‘the rights
defined in the [Sale of Goods Act]…are in excess of business needs’,818 uphold
market based opportunism in the English contracting arena. This stance would
especially hold true if the idea of opportunistic escape from a contract (to sign a
better deal with another party) was reconceptualised as a Free-Market819
‘redistribution of an already allocated contractual pie’,820 in which ‘the only way to
make a party better off is to make others worse off’.821 In doing so however, this
view would be innately repugnant to the idea of cooperation in contracting
relationships.822
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4.3 – Extenuating Causes
Shipbuilding contract disputes are also caused by events which cannot be controlled
by the ship-owner or shipbuilder, and therefore have nothing to do with their
performance (or lack of it). As detailed in Fig. 11, construction contract disputes
are predominantly caused by three types of extenuating event: Force Majeure events
(such as Acts of God), frustrating events (such as government policy change) or
significant market fluctuation.

4.3.1 Force Majeure
Typically, shipbuilding contracts contain ‘Permissible Delay’ clauses which allow
a contract to be cancelled or suspended,823 or for the shipyard to be given more time
to perform,824 if a Force Majeure event takes place during the construction
period.825 Thus, if an event covered under the clause occurs, the non-performing or
delayed shipyard is not deemed to be in breach of his contractual obligations.826
English contract law does not itself have a recognised Force Majeure doctrine.827
This means that, whilst a general definition of the term can be incorporated by
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reference to the International Chamber of Commerce’s Force Majeure Clause 2003
for instance,828 the scope of Force Majeure varies from contract to contract, and is
dependent upon how particular parties have sought to draft their Force Majeure
clause.829 Usually however, Force Majeure clauses in shipbuilding contracts will
tend to cover ‘[Acts] of God, fire, flood, hurricanes, storms or other weather
conditions not included in normal planning, earthquakes, intervention of
government authorities, war, blockade, strikes, lockouts, labour shortage,
explosions, shortage of materials, defects in materials, machinery, equipment, [and]
delays in transportation’.830

Three examples will now be given of how different Force Majeure events can result
in shipbuilding disputes. Firstly, New Zealand Shipping v Société des Ateliers et
Chantiers de France831 demonstrates how war can affect shipbuilds partially
complete at the time. Here, a contract for a newbuild was signed in 1913 prior to
the start of the First World War. An agreement was made that the vessel would be
delivered by 30th January 1915, with an extension of time available to the shipyard
in the event that his delay was the result of ‘an unpreventable cause beyond his
control’.832 Moreover it was agreed that, if the shipyard was unable to deliver within
eighteen months of the pre-agreed delivery date because of war, the contract would
be rendered void. When France entered the war in August 1914, the shipyard’s
progress on the project was delayed. This led to a dispute between buyer and
shipyard as to the consequences for the shipbuilding contract. The buyer wanted the
contract performed as agreed, due to its unwavering and imminent need for the
vessel. The shipyard on the other hand requested a project extension, claiming that
his delay was unpreventable. The case was held in favour of the shipyard, and is
exemplar of the type of dispute which might occur following a Force Majeure event
A Force Majeure situation occurs where a party cannot perform due to ‘an impediment beyond
its reasonable control…that it could not reasonably have been expected to have…taken into account
at the time of the conclusion of the contract…[and] that it could not reasonably avoided or
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– as to whether such an event entitles the shipbuilder to an extension of time, or
even whether it voids an ongoing shipbuilding contract and the performance
obligations owed under it. Moreover, the litigious impasse which resulted between
the buyer (who wanted the contract executed in the pre-agreed timeframe) and the
shipyard (who disagreed), is exemplar of how the shipbuilding relationship is
characterised under English law – as a relationship under which contracting parties
operate at arm’s length to one another, with their own interests in mind.833

Another example of a Force Majeure event affecting shipbuilding contracts
involved the Suez Canal,834 a popular route for trade between Europe and Asia
throughout much of the 19th and 20th Centuries. Many shipbuilding contracts signed
and being performed in this period were for tankers able to travel via the Canal.
However, following conflict between the Canal’s neighbouring states of Egypt and
Israel, it was shut between 1967 and 1975.835 This had adverse effects for newbuilds
completed just before the closure, and for those which were in the process of
construction at the time. For example, say a buyer and a shipyard agreed a
shipbuilding contract in 1965 for a vessel whose fuel capacity was specifically set
so that it could travel from Asia to Europe via the Canal. The Canal’s closure in
1967 would have meant that vessels travelling between Asia and Europe would
need a far greater fuel capacity to make the next best alternative route via the Cape
of Good Hope836 – something which the ship in this example did not possess. As a
result, the buyer would most likely have tried to persuade the shipyard to amend the
ship so that it had enough fuel capacity to make a journey from Europe to Asia via
the Cape without refuelling.837 However, the ship would have been well on the way
to completion by the time the Suez Canal was closed in 1967 and the buyer’s
subsequent request was made. This would likely have meant that (contrary to the
833
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wishes of the buyer) the shipyard would have constructed the ship with its originally
agreed fuel capacity – relying on the Sale of Goods Act which does not oblige
‘sellers’ of a future good to make changes to it beyond what was agreed in the
original description. Conduct such as this would once again have been exemplar of
how the shipbuilding relationship is characterised under English law – as a
relationship under which contracting parties operate at arm’s length to one another,
with their own interests in mind.838

As mentioned in Section 1.1.2, part of the shipbuilding industry’s significance lies
in its job creation potential – both for ship workers, and for workers further down
the supply chain (such as steel workers or painters). If these workers are however
unable or unwilling to work (due to strikes or industrial action) then this will in turn
scupper performance of ongoing shipbuilds.839 For instance, at the turn of the 20th
Century many British shipbuilding operations were concentrated in the Harland &
Wolff dock in Belfast. ‘The Edwardian period saw Belfast at the crest of a long
wave of industrial and geographical expansion. Skilled workers in shipbuilding and
engineering were, by UK standards, well paid, well housed, and unionised.
Nevertheless, unskilled workers were poorly paid relative to their…[skilled]
counterparts’.840 This led Labour Party activist James Larkin to organise strikes in
pursuit of a reduction in the wage disparity. Whilst the 1907 strikes were originally
intended only to involve dock workers, many other transport workers joined the
strike effort, including shipbuilders and shipyard workers. ‘[O]nly one month after
his arrival in Belfast, Larkin had again achieved membership of 400…[and within
months] he had recruited 2000 new members’.841 A consequence of the workers
being on strike was that many shipbuilding projects ongoing at the time were
delayed. By the end of the 20th Century, strike delays such as this were increasingly
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resulting in shipbuilding contract disputes. Take Gdansk in Poland for instance,
whose shipyard played host to an employee trade union formed by shipyard worker
Lech Walesa in September 1980.842 This trade union led workers to protest against
both low wages and a nominal increase in the price of goods in Poland. Not long
after this was the shipbuilders strike in Cammell Laird in 1984. This strike was the
largest in the UK in the 1980s,843 and occurred due to widespread redundancies in
British shipbuilding. Its effect was such that employees at other nearby shipyards,
including Scott-Lithgow, Robb Caledon and Swan Hunter, also decided to take
action at the same time. Ultimately however, as above in the contexts of Harland &
Wolff and Gdansk, strikes occurring in and around the shipyard would have
protracted ongoing shipbuilds, ultimately resulting in newbuild delivery related
disputes.

Disputes can also occur where a shipbuilder attempts to cite a Force Majeure event
as an excuse for his own breach or failure.844 Force Majeure events are not therefore
the cause of these types of dispute, but rather the excuse upon which the shipbuilder
is attempting to justify or blame his breach. Two such situations will now be
explored. The first of these concerns a Force Majeure event whose ultimate cause
was an intentional breach of contract or negligence by the shipbuilder.845 Force
Majeure cannot be used in this scenario because, as stipulated by Mccardie J in
Lebeaupin v Richard Crispin & Co,846 ‘a man cannot rely upon his own act or
negligence or omission or default as force majeure’.847

The second situation concerns a shipbuilder who is in breach of contract due to his
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courts are keen to assert that Force Majeure cannot be used to justify both delays,
as Force Majeure clauses are not in place to assuage the consequences of the
shipbuilder’s personal breach. This was displayed in Hull Central Dry Dock &
Engineering Works Ltd v Ohlson Steamship Ltd,848 in which ship repairers were
prevented from using an ongoing labour strike as excuse for their own delay,
because they were already late in delivery (and thus in breach of contract) when the
strike began. Thus, if a Force Majeure event such as a strike were to occur ‘at a time
when the builder was already in breach of contract’,849 the court would likely not
permit reliance on Force Majeure. However, where a Force Majeure event occurs
concurrently with a personal breach by the shipbuilder, the courts are willing to
permit reliance on Force Majeure (and thus permit an extension of time). 850 This
view was elucidated by Dyson J in Henry Boot Construction (UK) Ltd v Malmaison
Hotel (Manchester) Ltd,851 and is illustrated by means of the following example
which relates to the general construction industry:
‘[I]f no work is possible on a site for a week not only because of exceptionally
inclement weather (a relevant event [for Force Majeure purposes]), but also
because the contractor has a shortage of labour (and not a relevant event), and if
the failure to work during that week is likely to delay the works beyond the
completion date by one week, then if he considers it fair and reasonable to do so,
the [judge]…is required to grant an extension of time of one week. He cannot
refuse to do so on the grounds that the delay would have occurred in any event by
reason of the shortage of labour’.852

4.3.2 Frustration

As mentioned in Section 1.1.3, one of the ways that a contract can be discharged is
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by frustration. Frustration of a contract was defined by Lord Simon in National
Carriers v Panalpina (Northern) Ltd,853 as when:
‘[A]n event (without default of either party and for which the contract makes no
sufficient provision)…so significantly changes the nature (not merely the
expense or onerousness) of the outstanding contractual rights and/or obligations
from what the parties could reasonably have contemplated at the time of its
execution that it would be unjust to hold them to [these obligations]’.854

The doctrine of frustration is sparingly used in the shipbuilding context, since
shipbuilding contracts often contain clauses which operate following events which
would otherwise have frustrated the contract.855 However, where a shipbuilding
contract contains no such clause, frustration can be used by the parties following an
event which renders performance of the contract illegal, impossible or completely
unrewarding (such that the event has completely destroyed the contract’s
commercial purpose).856 Shipbuilding dispute cases surrounding frustration have
commonly arisen in wartime. Examples in the shipbuilding context typically
involve a shipyard alleging that performance of a shipbuilding contract is either
impossible (due to the government requisitioning the newbuild for use in the war)
or illegal (due to the government ordering the shipyard to halt ongoing private
newbuild projects in favour of building warships.)
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One example was the appeal in Woodfield Steam Shipping v JL Thompson &
Sons.857 Here two shipbuilding contracts were agreed in July and November 1916
in the middle of the First World War, between shipyard JL Thompson and buyer
Woodfield. Thompson was government controlled, and therefore often carried out
warship building. However, when these two contracts were agreed, the government
informed the shipyard that it would not require any more warships to be built, and
that it was at liberty to continue with its private shipbuilding projects. Subsequently
in December 1916, mere months into the construction of Woodfield’s newbuilds, a
change of government policy compelled the shipyard to direct their efforts towards
naval shipbuilding to assist in the fight against German submarines.858 Thompson
argued that it was illegal for it to go against a governmental order and complete
private newbuild projects such as Woodfield’s.859 In response, Woodfield stated
that since the government had made no such order at the time when the newbuild
contracts were agreed, the shipyard was obliged to perform the contracts and deliver
the vessels. Rowlatt J at first instance, and Eve J on appeal, agreed with the
shipyard. The contracts were deemed to be frustrated.

Similarly, in Fisher, Renwick & Co v Tyne Iron Shipbuilding Co,860 buyers Fisher
contracted with shipyard Tyne Iron for a newbuild steamer which was to be
delivered in January 1916. The commencement of the build was delayed due to the
war, which led the buyers to lodge a claim in court. The shipyard argued that it
would have been illegal to commence the build on the pre-agreed start date, as at
that point the government was urging it to prioritise Admiralty shipbuilding projects
over private shipbuilds such as Fisher’s.861 Moreover, it bolstered its claim by
arguing that – even if the government had allowed it to begin Fisher’s newbuild –
the project would have been substantially more difficult to carry out than
contemplated upon agreement, in light of the reduced supply of materials and labour
that arose during wartime.862 The buyer conversely argued that the shipyard owed
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him a duty to notify him in the event of build delay, and to suggest a new delivery
date863 – a suggestion which the buyer claimed it would have been happy to accept.
By not doing so, the buyer claimed that the shipyard was in breach. The court
however agreed with the shipyard, holding that the contract had been frustrated.

Given the disputes that occur in connection with extenuating events, the rationale
for the doctrine of frustration is evident. The doctrine has itself been theorised in
various ways. Firstly, in Taylor v Caldwell,864 Blackburn J conceptualised
frustration as being a silent implied condition which all contracting parties preemptively intend to operate when performance becomes impossible without fault
by either of them.865 This view has since come under fire from certain academic
circles however. For one, Wilmot-Smith’s 2018 article on termination following
breach argues that it would be farfetched to assume that contracting parties intend
their contractual agreements to impliedly contain conditions of impossibility –
especially conditions of the ‘semantic load’866 or comprehensiveness envisaged by
Blackburn J. Moreover, Treitel proclaimed that even if contracting parties preemptively intend for an implied condition to operate when performance becomes
impossible, it is unlikely that they would both want the result to be discharge of the
contract – the very result which the doctrine of frustration gives parties.867

Secondly, frustration has been conceptualised as being in place to remedy the
absence of one or more of the elements forming the ‘foundation’ of a contract.
Academics such as Mahmoud Firoozmand have asserted that ‘foundation’ elements
include the contract’s subject matter (such as the ‘good’ in a sale of goods contract),
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non-availability or non-existence of which would thus frustrate the contract.868 But,
as identified by Treitel, determining the ‘foundations’ of non-sale of goods
contracts869 can often be problematic:
‘How can one tell whether passage through the Suez Canal is the “foundation” of
a charterparty? What is the “foundation” of a contract in which the parties take a
deliberate risk as to the continued availability or existence of a specific thing or of
some state of affairs?’870

Thirdly, it is common to talk of ‘discharge by frustration’,871 as was the case in
Section 1.1.3. That said however, it has been suggested that frustration is not strictly
an example of discharge, but rather refers to a situation in which it is no longer
justifiable to impose the contract’s obligations on the parties. 872 Thus, rather than
being an agreement to discharge a contract, frustration is the result of a situation
besetting contracting parties in which it is no longer appropriate to continue
contractual performance. In this way, it would operate as a ‘legally mandated
exception’873 to the otherwise strictly applied principle of ‘sanctity of contract’
under English law, whereby parties are generally bound to the agreements which
they create.874

4.3.3 Market Change

As referred to in Section 1.1.2, shipbuilding can be affected both by wider economic
factors and by economic factors operating at the party or ‘transaction’ level. If the
wider market significantly fluctuates during the construction period of a newbuild,
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then this can hamper the ability of the shipyard to fund the build, and the ability of
the buyer to pay the contract price – thus resulting in disputes owing to financial
issues.875 At the transaction level, whilst shipbuilding contract prices are set upon
agreement and fixed throughout the construction period,876 the market value of the
vessel can change during the course of its construction. Inevitably this will misalign
the expectations which the parties had upon agreement, potentially leading to
disputes in which one party seeks an escape from a contract he now deems a ‘bad
bargain’ in the current market – a prospect introduced in Section 4.2.5.

Specifically, if the market declines between agreement of a newbuild contract and
delivery, this will increase the temptation for buyers to refuse delivery of the vessel
(in light of its decreased market value post-decline).877 One example of such a
dispute occurred in 1921, at which point the shipbuilding industry was in dire
straits. The majority of UK ship workers were unemployed, and tonnage rates had
plummeted compared to what they were two decades previously.878 As mentioned
in Section 4.2.5 in reference to the Northumberland Shipbuilding v Christensen879
case, the value of newbuilds being constructed in the early 1920s was far less than
what they might have been in the previous decade.880 Disputes subsequently arose
because parties were acting at cross-purposes following the market change;
shipyards wanted to deliver the vessel they had been contracted to build, whilst
buyers were often unwilling to accept delivery (given the depleted value of their
vessel following the market decline). Neither buyer nor shipyard was willing to
deviate, conduct which reflects the characterisation of the shipbuilding relationship
under English law – wherein contracting parties operate at arm’s length to one
another, with their own interests in mind.881
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Conversely, if the market booms between agreement of a newbuild contract and
delivery, a shipyard may threaten to discontinue the build if he is not given an
increased contract price (equal to, or greater than, the profit he would make if he
were to otherwise sell the vessel on the open market for its increased market value
post-boom.882) If the buyer refused to heed to the shipyard’s request, then this would
lead to a dispute between the two parties as to how to progress. Such a request was
made in the North Ocean Shipping Co v Hyundai Construction (The Atlantic
Baron)883 case.884 Here, the US Dollar fell against the Korean Won at a point when
the contract to build the buyer’s tanker had been agreed, but had not yet been
delivered. The Korean shipbuilder subsequently requested a 10 percent increase in
contract price to reflect this. The particulars of the decision concerned issues such
as whether the buyer’s agreement to the shipyard’s request was made under duress,
and whether the increased contract price would have constituted good
consideration.885 However, for the purposes of this thesis, The Atlantic Baron
highlights how disputes can emerge in shipbuilding cases when significant market
change occurs during the construction period.

Unfortunately for ship-owners and shipyards, they must bear the consequences of
market change. Whilst English law will allow for contractual obligations to be
discharged where performance has become impossible,886 financial hardship
occurring out of market change is not recognised as a viable escape from a contract.
Though making parties’ performance more financially burdensome,887 the impacts
of market change will not render performance impossible in the eyes of the law.888
Applied to the shipbuilding context, interim change in the value of (and thus
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demand for) a vessel between agreement of a shipbuilding contract and vessel
delivery is no justification for escape from a party’s contractual obligations. The
rationale for this stance lies in English law’s endorsement of classical contract
theory, and with it the ‘security of transactions’ doctrine. This doctrine states that
‘where a party, having entered the market, reasonably assumes that he has
concluded a bargain, then that assumption should be protected’.889 Though
beneficial for party certainty, critics of classical English contract theory believe that
this stance ‘neither serves nor reflects reality...[nor] unforeseen changes in the
world’,890 making it unworkable in practice – with these practical realities explored
at the end of Section 4.2.5, in regards to contracting in the Free-Market arena.

4.4 – Future of Shipbuilding Disputes

Until the law finds solutions to prevent their emergence, shipbuilding disputes will
continue to occur in future. Such disputes are likely to emerge from the following
sources. For one, despite showing some signs of resurgence in certain areas,891
reduced demand to transport goods by sea in the past decade892 has meant that
shipbuilding industry overcapacity from 2008 has remained893 – an issue openly
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acknowledged by Japanese, Chinese and South Korean government officials at their
summit in May 2018.894 Faltering demand for sea transportation has subsequently
hit the profitability of ship-owning companies, and will likely lead to the
reoccurrence of three types of financially driven shipbuilding dispute in future.
Firstly, buyers may seek to opportunistically escape from shipbuilding contracts
they had previously entered into, on the basis that (once completed) the newbuild
might not find employment in a declining freight market.895 Secondly, despite
wanting to take delivery of their contracted-for newbuilds, the reduced cash flows
of ship-owning companies caused by a declining freight market might lead them to
default on their shipbuilding contract payments. Thirdly, the reduced demand for
sea transportation, and consequential decline in demand for newbuilds, will likely
hit the profit margins of shipyards. This may in turn mean they are unable to fund
newbuild projects they have ongoing, thus leading the contracts into financial
dispute,896 or worse, leading the shipyard into bankruptcy.

Moreover, in light of a regulatory clamp down on ship emissions897 (which has
driven uptake of the eco-ships introduced in Section 1.1.4), shipbuilding disputes
might arise where regulatory change occurs at a time when a newbuild is in the
process of being built. For instance, current industry guidelines indicate that – to
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comply with low-sulphur regulations coming into force in 2020 – vessels can use
exhaust gas cleaning systems known as ‘scrubbers’.898 But say a regulation is
subsequently enacted which forbids the use of scrubbers on commercial vessels,899
due to concerns about how scrubbing residues can be safely disposed of.900 This
would affect newbuilds in construction at the time, whose specifications featured
scrubber systems and were agreed before the regulatory prohibition. These vessels
will now be in the process of being built to a specification which, following any
regulatory phase-in period, will be commercially inutile.901 What might therefore
emerge are contractual disputes in which the buyer instructs the shipyard to amend
the vessel to make it compliant with the new regulations (by replacing the scrubbers
with a regulation compliant system), but the shipyard refuses – claiming that its sole
obligation is to build according to the pre-agreed specification.

Additionally, shipbuilding contract disputes might arise out of the continuing threat
of war902 and political friction. In May 2017 it was reported that the outbreak of war
in Korea would hamper ongoing shipbuilding projects in the country, and thus lead
to delivery delays.903 Moreover, as mentioned in Section 4.2.2, in June 2018
Hyundai Heavy Industries was forced to delay delivering newbuilds to an Iranian
buyer amid fears that this might levy sanctions from the US – whose political
relationship with Iran became fractious in 2018.904 In order to prevent shipyards
International Maritime Organisation, ‘The 2020 global sulphur limit’ (Frequently Asked
Questions) <www.imo.org/en/MediaCentre/HotTopics/GHG/Documents/FAQ_2020_English.pdf>
accessed 22 June 2018, 2
899
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2018) <https://lloydslist.maritimeintelligence.informa.com/LL1122128/Majority-of-owners-planto-use-lowsulphur-fuel?vid=Maritime&processId=24379f58-54f1-43f1-9b66-f27a2960dc72>
accessed 12 April 2018.]
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from accruing liability for these extenuating delays, and thus prevent the contract
from entering into dispute, the onus will be on parties to draft and incorporate Force
Majeure clauses905 which account for the prospect of war906 and political friction.
This is especially crucial where the contract is governed by English law907 because,
as explained in Section 4.3.1, English law has no dedicated Force Majeure doctrine
from which parties could otherwise seek recourse.

4.5 – Conclusion
Accordingly, this chapter illustrates that shipbuilding disputes can result from all
kinds of party performance related causes (arising in connection with the actions of
buyer or shipbuilder), and also from extenuating causes (which emerge from
uncontrollable events not linked to party performance). The fact that party
performance related disputes continue to occur is evidence of the fact that the law
on shipbuilding contracts must be improved, so that it can better regulate party
behaviour and performance. Lawmakers must firstly look to the root causes of these
disputes, so that any suggested improvements to the law target these dispute causes.
Moreover, any improvements in shipbuilding contract law and judicial practice
must give due regard to the cooperative norms underpinning certain shipbuilding
relationships,908 and also to the industry perception that some shipbuilds are more
akin to the provision of services by the shipbuilder.909

Until the law and judicial practice develops in this way, the parties whose disputes
reach court or arbitration could do the following. For one, they could seek to resolve
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disputes using clauses within their contracts. This could include clauses which
oblige parties to cooperate rather than litigate in the event of dispute, such as the
minor defect acceptance clauses referred to in Section 4.2.3. Alternatively, parties
could use contractual remedy clauses. Section 5.4 will accordingly outline factors
which make contractual remedies ‘effective’ at resolving disputes, including the
fact that they give due regard to industry context (as per the overarching theoretical
paradigm of this thesis). A final option would be for parties to seek recourse to
judicial remedies – which will be explored in Section 5.2.
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Chapter 5
REMEDIES
5.1 – Introduction
Chapter 4 made clear that disputes continue to hamper the performance of
shipbuilding contracts. Remedial solutions to these disputes can be offered at law910
(by recourse to statute, common law and equity), or under the contract. 911 This
chapter will focus on such remedies, and in doing so will seek to demonstrate three
things. Firstly, how does differing legal characterisation of the shipbuilding contract
impact upon the judicial remedies available to contracting parties. Their statutory
remedies for breach of a shipbuilding contract currently come from the Sale of
Goods Act 1979,912 in light of the contract’s entrenched sale of goods
characterisation.

However,

were

the

shipbuilding

contract

legislatively

characterised as something else, it would fall under a different statute and thus mean
that parties’ statutory remedies would come from that piece of legislation. The
remedies under the 1979 Act would no longer be applicable. Secondly, this chapter
will demonstrate how the industry influences both judicial and contractual remedy
awards. Conclusions gleaned from this will contribute to the overarching theoretical
question being asked in this thesis, regarding the extent to which the shipbuilding
industry should influence shipbuilding law – including the remedies offered
following dispute. Thirdly, this chapter will examine the factors which make
contractual remedies ‘effective’ – with ‘effectiveness’ having been defined in
Section 1.2. These include whether the clause allocates risk, whether it is
convenient to operate, and whether it permits goodwill to be offered to the
breaching party (thus allowing the contracting relationship to be preserved).

910
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See Section 5.4
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5.2 – Judicial Remedies
This section will explore judicial remedies913 (statutory, common law and
equitable) available to shipbuilding contract parties. Judicial remedies serve various
purposes. For one, they assist in the enforcement of the law.914 Also, they bolster a
contract in the event that parties’ drafting of clauses (such as contractual remedy
clauses915) are not as comprehensive as required to avert dispute.916 Finally, they
fill the gap where the parties’ contract contains no contractual remedy clauses
whatsoever.917 This particular section will demonstrate that differing legal
characterisation of the shipbuilding contract affects the source (be it statute, or
common law and equity) from which a plaintiff can seek judicial remedy in the
event of dispute.918 In doing so, commentary is provided on the judicial approach
to implementing and awarding such remedies.

5.2.1 Remedies under the Sale of Goods Act 1979

Because shipbuilding contracts are currently characterised as contracts for the sale
of goods under English law, statutory remedies of the shipyard (seller) and shipowner (buyer) flow from the Sale of Goods Act 1979.919 We begin with the
remedies of the shipyard or seller. As illustrated in Section 4.2.1, one cause of
shipbuilding contract dispute is buyer default. In this situation, the unpaid seller has
various options at his disposal. For one, he can bring a statutory action directly
against the buyer for damages,920 or an action against the buyer for the price.921

The term ‘judicial remedies’ in this thesis will be taken to include remedies awarded by a judge
in court and also remedies awarded by an arbitrator in an arbitral tribunal.
914
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915
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These are both known as ‘personal remedies’. Another option is for him to
terminate the shipbuilding contract on the basis of non-payment.922 Alternatively,
the Sale of Goods Act also gives an unpaid seller three remedies against the goods
themselves.923 Often referred to as ‘self-help’ or ‘real’ remedies,924 they effectively
securitise payment of the contract price925 in the event that the buyer’s default is
due to him being bankrupt.926 These real remedies – to be explored in turn herein –
are implied by law under s 39(1), and are:
‘(a) a lien on the goods or right to retain them for the price while he is in possession
of them;
(b) in case of the insolvency of the buyer, a right of stopping the goods in transit
after he has parted with the possession of them;
(c) a right of re-sale’.927

Statutory Lien

The first statutory remedy against the good (ship) open to an unpaid seller is a
statutory lien928 under s 41 of the Sale of Goods Act.929 Implied by law, this lien
can be negatived by express stipulation in the contract by the parties, or superseded
by the inclusion of an alternative security clause such as a contractual lien930 in the
contract.931 The statutory lien comes into its own when the buyer’s default is a result
of his insolvency.932 When the lien is exercised in such a scenario, the unpaid seller
is placed in a better position than general creditors on the basis that he can
922

Simon Curtis, The Law Of Shipbuilding Contracts (4th edn, Informa 2012) Appendix A citing
Baltic and International Maritime Council, ‘BIMCO Standard Newbuilding Contract
(NEWBUILDCON Form)1’ (BIMCO, Copenhagen, 2007) s 5 cl 39(b)(ii); Simon Curtis, The Law
Of Shipbuilding Contracts (4th edn, Informa 2012) Appendix B citing China Maritime Arbitration
Commission (CMAC), ‘CMAC Standard Newbuilding contract (Shanghai Form)1’ (CMAC, China)
s 5 art XXVII(2)(2)
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924
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Cambridge University Press 2002) 49
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temporarily keep hold of the ship. The seller must however be ‘in possession’933 of
the ship for this lien to be used. In terms of its effects, s 48(1) of the Sale of Goods
Act934 makes clear that exercise of the statutory lien does not rescind the contract.
Rather, the contract continues and the seller is put ‘in a position where he is able to
resell the goods and to deliver them to a new buyer’,935 thus stripping the original
buyer of any title which he may have held up until that point.936 Rescission of the
contract will only occur upon the occurrence of an act such as resale. 937
Furthermore, there are various scenarios in which an unpaid seller’s right to retain
the goods under a statutory lien is lost. For one, where a buyer pays for a newbuild
in full, the seller’s right to retain the vessel is terminated938 – since the seller could
no longer be considered an ‘unpaid seller’939 for the purposes of s 38(1) of the
Act.940 The seller’s lien is also terminated where, following the buyer’s bankruptcy,
payment is made in full by his trustee941 or guarantor.942 Moreover, as per s 43(1)(a)
of the Act,943 the statutory lien will be terminated where the unpaid seller delivers
the ship to the buyer, because he would no longer be ‘in possession’ of the vessel
for the purposes of s 41(1).

Right of Stoppage in Transit

The second statutory remedy against the good (ship) open to an unpaid seller is a
right of stoppage in transit under s 44 of the Act.944 Here, ‘transit’ is taken to mean
the period between when the ship is handed over to a carrier for transportation to
the buyer, and the buyer taking delivery.945 Much akin to the statutory lien, the

933
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unpaid seller’s right of stoppage in transit is implied by law,946 which means that it
can be superseded by means of express contractual stipulation. Unlike his right to
a statutory lien however, the right of stoppage is contingent upon the seller having
already parted with possession of the ship. What this means is that whilst a seller’s
entitlement to exercise a statutory lien is lost once he delivers the goods to the
carrier, he would still be at liberty to exercise his right of stoppage in transit at this
point.947 In terms of its effects, mere exercise of the right of stoppage does not
terminate the contract.948 Rather, it resumes the unpaid seller’s lien949 so that he is
in a position to resell the vessel950 if the buyer never ends up paying the contract
price.951 Also it is worthy of note that, unlike the statutory lien, a right of stoppage
is exercisable upon partial default on the contract price.952 This is particularly
relevant to shipbuilding contracts as the contract price is typically paid in
instalments,953 meaning that partial default (namely default on some, but not all,
instalments) is possible.

Right of Resale

The third statutory remedy against the good (ship) open to an unpaid seller is an
entitlement to resell the vessel under s 48 of the Sale of Goods Act.954 This becomes
available under s 48(3) where an unpaid seller ‘gives notice to the buyer of his
intention to re-sell, and the buyer does not within a reasonable time pay or tender
the price’.955 As regards the length of a seller’s notice of intention to resell, ‘[a]
court is unlikely to permit…five minutes notice because this could impose severe
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dislocation costs for little apparent reason’.956 Rather, a ‘reasonable period’957 of
notice is required, with the question of what constitutes a reasonable period
ultimately falling to the judge to decide958 – thus requiring him to implement a
discretionary judicial approach to this remedy.

Action for the Price
Instead of, or in addition to,959 the three ‘real’ remedies talked of above, an unpaid
seller can make an ‘action for the price’ under s 49 of the Sale of Goods Act. 960
Operation of the remedy is contingent upon the fact that property in the goods has
either ‘passed to the buyer’961 as per s 49(1), or that payment is due to be made ‘on
a day certain’962 as per s 49(2). Since property in a shipbuilding contract passes after
all pre-delivery instalments have been paid, any default will thus occur before
property has passed – meaning that s 49(1) is inapplicable to the shipbuilding
context. At face value therefore, s 49(2) is the only subsection applicable to
shipbuilding. However, a day can only be ‘certain’ for the purposes of s 49(2) ‘if it
is fixed in advance by the contract in such a way that it can be determined
independently of the action of either party or of any third person’.963 This is plainly
not the case in shipbuilding, where payment is not made on pre-agreed dates but is
instead contingent upon the completion of construction ‘milestones’.964 Fortunately
however, the court in Workman, Clark & Co v Lloyd Brazileno965 clarified that ‘the
terms of [Sale of Goods Act s 49] appear…to apply to the sale of goods for a price
to be paid by instalments’,966 such as in shipbuilding contracts. Accordingly, ‘[a]
seller could sue for instalments falling due as he reached the specified stages of
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construction of the ship’,967 ‘notwithstanding that this was defined by reference to
an event’,968 rather than by reference to a pre-agreed date or dates. Thus, by
stretching the s 49(2) definition of ‘day certain’ to encompass instalment-based
payment regimes, the court in Workman created an ‘exception’969 for shipbuilding
contracts (a context to which they felt s 49(2) was otherwise unsuitable.) This is
indicative of a judicial tendency toward accounting for the niceties of shipbuilding
industry practice, as per the overarching theoretical paradigm of this thesis.

Debt and Damages Claims
It is important to delineate the aforementioned ‘actions for the price’ from claims
for damages.970 Actions for the price are debt claims used in situations where the
buyer has failed to make payment for the seller’s performance. Damages claims on
the other hand are for situations where the buyer has breached an obligation other
than paying the price.971 A practitioner will often see no point in making the
distinction between an action for damages and an action for debt, since he would
argue that his client will end up with his monies either way. However,
characterisation of a claim (as being either in debt or in damages) is warranted,
because the hurdles of proof for making each claim markedly differ.972 When
making a debt claim, the seller need not prove causation,973 the seller need not
mitigate his loss, the remoteness rule does not apply,974 and the law on penalties in
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respect of the price claimed does not apply either.975 Therefore, if a seller is neither
able to mitigate his loss or resell the vessel following buyer breach, it would be
beneficial for him to make a debt claim for the price since it imposes on him a lower
burden of proof and obligation.976 Note also that the inapplicability of the mitigation
and remoteness rules will also affect the judicial approach to debt claims. Judges
will not need to make ‘substantive determinations’977 such as whether a claim is too
remote, or ‘evaluative judgments’978 as to whether the plaintiff has sufficiently
covered his loss. Instead, they need only apply the ‘rulebook’979 (in this case s 49
of the Sale of Goods Act) to factual issues surrounding the claim, such as whether
property has passed to the buyer, or whether payment is due to be made on a ‘day
certain’ – a distinctly passive judicial approach. In contrast, damage claims under
the Sale of Goods Act are limited by the rules on mitigation and remoteness,980 rules
which have been incorporated into the following heads of damages under the Act.981
These will be explored herein.

Damages for Non-Acceptance

The first of these heads of damages works in favour of the seller, and is given
‘[w]here the buyer wrongfully neglects or refuses to accept and pay for the
goods’.982 Known as damages for non-acceptance, these fall under s 50 of the Sale
of Goods Act.983 They are an alternative to a shipbuilder’s contractual right of
termination for a buyer’s failure to take delivery984 and, as per Longmore LJ in
Michael G Bridge, Benjamin’s Sale of Goods (9th edn, Sweet & Maxwell 2014) para 16-004
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Caterpillar (NI) Ltd v John Holt & Co,985 displace a shipbuilder’s right to claim an
‘action for the price’ (under s 49 of the Sale of Good Act). 986 However there are
limits to s 50 damages for non-acceptance. For one, they are available only where
title in the goods (ship) has not already passed to the buyer.987 Secondly, s 50
damages can only be claimed if the seller mitigated his loss, by reselling the goods
to another buyer at the ‘available market’ rate.988 Thirdly, s 50(2) stipulates that
only losses ‘directly and naturally resulting, in the ordinary course of events, from
the buyer’s breach of contract’989 can be claimed – thus reflecting the first limb of
the damages rule in Hadley v Baxendale.990

The quantum of damages for non-acceptance will be ‘the difference between the
contract price and the market or current price at the time or times when the goods
ought to have been accepted’991 – as per s 50(3). The rationale for this damage
quantum is such that the ‘available market’ rate obtained by the seller upon resale,
plus the ‘contract price – market price’ differential obtained by him under s 50(3),
would leave him in ‘the same position as he would have been in had the contract
been performed’.992 As a caveat, requiring judges to interact with market prices,
when awarding damages under the ‘contract price – market price’ differential, is
exemplar of the law having regard for commercial ‘industry’993 practice994 in the
wake of disputes – as per the overarching theoretical paradigm of this thesis. In the
event that there is no available market for the goods, s 50(3) will be rendered
unusable for lack of a ‘market price’ upon which to award damages. In this case,
the court will award damages based upon the general principle in s 50(2) regarding
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ordinary losses.995 By deducing rules ‘from generally applicable principles rather
than mak[ing]…“unprincipled” compromises’996 (unprincipled compromises such
as making discretionary damage awards in situations where there is no ‘available
market’ price comparator), judges are embodying a substantive approach to
decision making. In doing so, it is the ‘law, not discretion, which is in command’.997

Finally, as well as seeking recourse for non-acceptance under s 50, a plaintiff seller
is also entitled to claim ‘a reasonable charge for the care and custody of the
goods’998 under s 37, following the buyer’s failure to accept. In the shipbuilding
context, this might constitute the economic wastage costs resulting from the
prolonged berth occupation of the buyer’s ship – as explored previously in the
context of build delays,999 and in the context of unwanted newbuilds.1000

Damages for Non-Delivery

A ship-owner or buyer can also make a claim for damages. The first such claim is
governed under s 51 of the Sale of Goods Act,1001 and operates ‘[w]here the seller
wrongfully neglects or refuses to deliver the goods to the buyer’.1002 The buyer can
only make such a claim however if he covered his loss.1003 Like with the seller’s
damages for non-acceptance, the buyer’s damages for non-delivery constitute ‘the
estimated loss directly and naturally resulting, in the ordinary course of events, from
the seller’s breach’,1004 as per s 51(2), with the damage quantum being ‘the
difference between the contract price and the market or current price’1005 at the time
when the goods should have been delivered, as per s 51(3). One qualification upon
995
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this differential is that it will apply neither where ‘the parties ought, at the time of
making the contract, to have contemplated as reasonable men that the rule would
not compensate the buyer for his loss, should the seller fail to deliver’, 1006 or if
application of the rule would enrich the buyer for ‘more than his true loss’.1007 This
qualification is exemplar of the law’s disdain for over-enrichment by damage
award, in ‘prevent[ing] recovery of damages whenever they seem to
overcompensate the promisee’.1008 Moreover, as with claims for non-acceptance
damages, the s 51(3) differential will apply only where there is an ‘available market’
for the goods in which the plaintiff buyer can ‘cover’ his loss. Where there is no
available market, damage quantum will be based upon s 51(2).1009

It is crucial to also note that a buyer may, in certain circumstances, claim for special
losses beyond the general damages available under s 51(2). Take a situation where
a buyer’s newbuild is not delivered. He subsequently attempts to mitigate his loss
by purchasing an identical substitute on the open-market. Unfortunately, given the
bespoke nature of his newbuild, he is unable to find an identical replacement and
instead has to settle for a similar ship. In this case, the buyer may attempt to claim
the cost of converting this ship to his desired specification as special losses1010 under
s 54(1) of the Act.1011

Damages for Breach of Warranty

A buyer also has recourse under the Sale of Goods Act following a breach of
warranty by the seller. As explored in Section 4.2.3, a shipyard could be in breach
of warranty (or in breach of innominate term deemed to be a warranty) where he
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has made an immaterial error in building to the vessel’s pre-agreed specification.
In this situation, under s 53(1) ‘the buyer is not by reason only of such breach of
warranty entitled to reject the goods; but he may…maintain an action against the
seller for damages for the breach of warranty’.1012 Akin to non-acceptance and nondelivery damages, claimable losses under s 53(2) are those arising ‘directly and
naturally…in the ordinary course of events, from the breach of warranty’,1013 as per
the first limb in Hadley. Damage quantum for breach of warranty is detailed under
s 53(3), and represents the difference between the warranted value of the good
(namely its value if the seller had fulfilled the warranty1014) and the actual value of
the good (namely its value in its present defective condition1015). The warranted
value of the good will be taken as the market price of an identical replacement,1016
known as the ‘available market’ price. As is customary under English law, the
rationale for this damage quantum is to put the buyer ‘into the financial position he
would have been in if the seller had complied with his undertaking’.1017 This
calculation of damages will however disapply where there is no available market
for the goods. In this situation, the level of damages awarded will be that which
allows the buyer to bring the defective vessel up to useable or saleable standard.1018

Where the buyer seeks to recover consequential losses in addition to s 53 damages
for receipt of a defective good, he can only claim consequential losses for the period
between delivery and when the defect was discovered.1019 The buyer cannot
continue to reap the benefits of the seller’s warranty of quality in the knowledge
that the goods are defective,1020 which once again demonstrates the law’s disdain
for over-enrichment by damage award.
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Additionally, in the commercial sphere, a buyer can recover loss of profits for
receipt of a defective vessel in situations where: (i) the seller knew how the buyer
intended to use the good (ship) commercially, and (ii) where delivery of a defective
or inutile ship would hamper this intention.1021 This principle derives from the case
of Cullinane v British “Rema” Manufacturing,1022 where a party was being sold a
machine which the seller warranted could operate at a specified productive
capacity. When delivered, the machine was unable to fulfil its potential. It was
accordingly held that the buyer was entitled to the loss of profits accrued during the
‘useful life of the machine’,1023 or his net loss in supply productivity (and thus
profits) when using the machine.

5.2.2 Remedies under Work and Materials Legislation and General
Construction Legislation
The Stocznia Gdanska SA v Latvian Shipping Co1024 decision1025 suggested that the
shipbuilding contract in that case was akin to a contract for work and materials. The
reasoning behind this was because, when building a ship, ‘the whole of the work or
skill involved goes into the creation of the product which is ultimately delivered in
performance of the contract’.1026 As explained in Section 2.4.2, a shipbuilding
contract characterised as a work and materials provision would be governed by a
combination of the Supply of Goods and Services Act 1982 and the common
law.1027 The 1982 Act would govern the parties’ standards of performance by
imposing implied terms,1028 and the common law would govern the remedies
available to the parties following breach.1029 The reason for this setup is because
the 1982 Act does not itself contain or prescribe any remedies. This is confirmed
by its long title, which states that the Act was solely enacted ‘to amend the law with
1021

Andrew Tettenborn and others, Contractual Duties: Performance, Breach, Termination and
Remedies (2nd edn, Sweet & Maxwell 2017) para 21-057
1022
[1954] 1 QB 292 (CA)
1023
ibid at 292
1024
[1998] CLC 540 (HL)
1025
This case was explored in Section 2.4.1
1026
Michael G Bridge, Benjamin’s Sale of Goods (9th edn, Sweet & Maxwell 2014) para 1-047
1027
Simon Curtis, The Law Of Shipbuilding Contracts (4th edn, Informa 2012) ch pt 5 II (the nature
of the conversion contract)
1028
See Section 2.4.2
1029
Common law remedies will be explored fully in Section 5.2.3

193

respect to the terms to be implied in certain contracts…for the supply of a
service’.1030

Also, the Hyundai Heavy Industries v Papadopoulos1031 decision1032 suggested that
the shipbuilding contract in that case was more akin to a building or ‘general
construction’ contract. General construction contracts give the employer and
contractor a number of remedies, both statutorily and at common law. Since
common law remedies are at issue in Section 5.2.3, the statutory remedies which
govern general construction contracts will be discussed here. If a shipbuilding
contract was characterised as a general construction provision, it may fall under
Part II of the Housing Grants, Construction and Regeneration Act 19961033 – subject
to lawmakers broadening the scope of the Act to cover the construction of moveable
items such as ships.1034 Doing so would mean that the plaintiff to a shipbuilding
contract dispute could seek remedy under the 1996 Act.1035

One such remedy would be the builder’s right to suspend performance for nonpayment under s 112,1036 with non-payment a common cause of dispute in the
shipbuilding context too.1037 This remedy is in place to supplement the fact that: (i)
non-payment is not an event of sufficient magnitude to entitle a builder to terminate
1030
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the contract,1038 and (ii) that there is no remedy at common law allowing work to
be suspended.1039 The s 112 remedy would be incorporated into the shipbuilding
contract as an implied term.1040 As per s 112(1),1041 it would be available in
situations where the employer (or buyer) defaulted on a payment under the contract,
and where no notice of an intention to withhold payment was given by him to justify
his default. Subsequently, s 112(2)-(3) list the restrictions on using the remedy –
namely that the builder must give at least seven days’ notice of his intention to
invoke a suspension,1042 and that the right ceases once the buyer has paid in full.1043
The remedy is further narrowed by s 112(4)1044 which essentially states that the
builder will only receive an extension of time for a period equalling the suspension
period.1045 For instance, if the buyer defaults for 30 days, during which time the
builder suspends performance under s 112, the builder is only entitled to an extra
30 days to complete the project. No punitive extension will be granted. Moreover,
the builder cannot claim for losses or expenses incurred as a result of him
suspending performance for non-payment,1046 and ‘[m]ust suspend all
obligations’1047 connected with the project.

5.2.3 Common Law and Equitable Remedies

As explained in Section 5.2.2, if a contract is characterised as a work and materials
provision then, whilst appropriate legislative rules will be in place to regulate the
parties’ performance (namely statutory implied terms under the Supply of Goods
and Services Act 1982), the remedies available to the wronged party will derive
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from the common law.1048 Moreover, if a contract is characterised as a general
construction contract, remedies will not only come from dedicated statutes but will
also be available at common law. Similarly, if a contract is characterised as a sale
of goods, a plaintiff’s remedies can be sought statutorily under the Sale of Goods
Act 19791049 and also at common law1050 – as s 62(2)1051 of the Act preserves the
applicability of common law rules to sale of goods contracts.1052 Common law
remedies will herein be explored.

Seller’s Right to Repudiate

Firstly, the common law remedies of the shipbuilder or seller. As held in Vitol SA v
Norelf Ltd (The Santa Clara),1053 where a buyer commits a fundamental or
repudiatory breach such as failing to pay a contract price instalment,1054 a
shipbuilder has a common law right1055 to elect between: (i) affirming the contract
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or (ii) accepting the repudiation.1056 This common law right remains available even
where the parties have included a termination1057 or rescission1058 clause within the
contract1059 – which in turn demonstrates how the law and (industry) contracts can
coexist,1060 as per the ‘liberal’ stance on the overarching theoretical question of this
thesis. In terms of the options themselves, affirmation involves furtherance of the
contract as if the breach had not occurred. Acceptance on the other hand
‘bring[s]…to an end the parties’ respective obligations to construct and purchase
the vessel’,1061 thus discharging the contract. It does not however bring to an end
the shipbuilder’s right to make a debt claim for any pre-delivery instalments unpaid
at the time of repudiation,1062 nor his right to bring a claim in damages for loss of
bargain.1063

Another similar remedy open to the shipbuilder is his common law right to
repudiate a contract following anticipatory breach by the buyer. Buyer anticipatory
breach would occur where he ‘evinces an intention not to fulfil his obligations under
the contract’,1064 such as stating that he will refuse to accept delivery of the
vessel.1065 This right differs from the shipbuilder’s statutory right to claim non-
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acceptance damages, and from any contractual right to rescind a contract for predelivery default,1066 because it instead gives the shipbuilder the option of affirming
the contract (continuing to treat the contract as binding ‘until the date fixed for
delivery’1067) or accepting the repudiation (and suing for damages. 1068) If he
chooses the latter, his damages will be predicated upon him having mitigated his
loss,1069 and ‘will be calculated by reference to the market price at the date when
the seller ought reasonably to have resold following his acceptance of the
repudiation’.1070

Buyer’s Right to Repudiate

Now to look at the common law remedies of the ship-owner or buyer. Much as a
shipbuilder has a common law right to either affirm a contract or accept the
repudiation where a buyer has committed a fundamental or repudiatory breach, the
buyer has the same common law right if a shipbuilder has committed such a breach.
Moreover, this common law right remains available even if the shipbuilding
contract contains a termination1071 or rescission1072 clause – demonstrating how the
law and (industry) contracts can coexist,1073 as per the ‘liberal’ stance on the
overarching theoretical question of this thesis. In terms of the buyer’s right to elect
to accept the repudiation, if he chooses to do so, ‘the builder’s primary obligation
1066
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to construct the vessel will cease’1074 and be supplanted by an obligation to pay
damages on losses which were reasonably foreseeable upon agreement of the
contract.1075 These damages will either be the difference between the contract price
and the market price of a substitute vessel (the buyer’s loss of bargain), or a value
equalling the buyer’s expenditure under the contract up until that point (the buyer’s
reliance loss).1076 Regardless of which of these damage calculations is used, they
demonstrate a willingness by judges to predicate damage awards upon verifiable
information such as market prices and expenditures1077 – further evidence of the
market1078 influencing the law (as per the overarching theoretical paradigm of this
thesis). Alternatively, if these common law damages were being sought for
repudiatory breach of a shipbuilding contract characterised as a service provision,
for instance where construction of the vessel was substandard, then the damage
quantum would equal either ‘the cost of completing the work [to an appropriate
standard]’,1079 or the difference in value between the structure in its (deficiently
built) condition and its value if built to an appropriate standard.1080

The buyer also has a common law right where the shipyard commits an anticipatory
breach – this being where the shipyard reveals, before the pre-agreed delivery
date,1081 that he does not intend to perform his obligations due under the
contract.1082 In this situation, the plaintiff buyer can either affirm the repudiation or
accept it and sue for damages.1083 If he chooses to accept the repudiation, then
damages will constitute the ‘difference between the contract price and the market
price of an alternative newbuilding judged as at the Delivery Date’.1084 If the buyer
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chooses to affirm the breach however, then the contract will roll-on until the preagreed delivery date. A failure by the seller to deliver by this date will then forcibly
constitute a repudiatory breach.1085

Breach of Condition or Warranty

Following on from the previous sections on repudiatory breach, a prerequisite
question emerges as to what constitutes a repudiation worthy breach of condition,
as opposed to a mere breach of warranty. Distinguishing between the two is
apposite because they each ‘give the innocent party very different remedies’.1086 In
the shipbuilding context, it is generally thought that repudiation will only be
permitted in situations where a shipyard has abandoned a project altogether,1087 or
where build completion is likely to be significantly protracted. 1088 As alluded to in
Section 4.2.3, it is unlikely that immaterial breaches, such as ‘tendering a “nonconforming” vessel…[or] not completing the project by the agreed Delivery
Date’,1089 will constitute a repudiatory breach. As held in the McDougall v
Aeromarine of Emsworth1090 case,1091 ‘if the defect was one that could be remedied
within a time, which would still permit the builder to deliver within the period of
delivery permitted by the contract, the buyer would not be entitled to treat the
contract as repudiated’.1092 Similarly, if a shipbuilding contract was characterised
as a service provision, then breaches such as this (which could be remedied without
causing the plaintiff loss) would likely not warrant repudiation of the contract, but
instead entitle the plaintiff to claim nominal damages.1093
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Common Law and Contractual Rights to Repudiate
A decade ago, ‘it was widely believed that the exercise by the buyer of a contractual
right to terminate…precluded him from exercising any common law right to
terminate for repudiatory breach and therefore from claiming damages for the loss
of the contract’.1094 However, this was clarified in Stocznia Gdynia v Gearbulk
Holdings Ltd,1095 in which a shipbuilding contract was struck between shipyard
Stocznia and buyer Gearbulk. Following a delay in completion by Stocznia,
Gearbulk sought to terminate the contract. Article 5 of the contract stated ‘the Seller
shall forthwith refund to the Purchaser the aggregate amount of such
instalments’.1096 In addition to seeking recourse under the contract (namely a
repayment of his pre-paid instalments), the buyer also claimed that, as is customary
under English contract law, he was thus entitled to damages for the shipyard’s
repudiatory breach.1097 The buyer was essentially arguing that the fact it was
claiming back its pre-paid instalments did not do away with the fact that the
shipyard had breached the contract in the first place. It thus additionally claimed
damages for loss of bargain at common law,1098 for loss of the ability to benefit
from the contract.1099 In rebuttal, the shipyard argued that the contract’s refund
guarantee (under which the buyer was entitled to reclaim his instalments) was a
comprehensive code, operation of which displaced any rights to claim for damages
outside of it – in this case, common law damages for loss of bargain. 1100 The court
ultimately found in favour of the buyers, stating that the wording of the contract did
not indicate that contractual rights and common law rights were mutually-exclusive
under it. As a general principle, the case conveyed that a party exercising its
contractual right to terminate does not preclude it from also claiming damages at
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common law for repudiatory breach. This case accordingly reveals the coexistence
of legal remedies and contractual remedies (the latter being inserted into industry
contracts1101). Analogy can thus be drawn between this finding and the ‘liberal’
stance on the overarching theoretical question of this thesis – namely that the law
and industry can coexist when attempting to give parties relief following
shipbuilding dispute.

Damages for Late Delivery

Additionally, a buyer can seek recourse where his good is delivered late. This is not
a statutory remedy under the Sale of Goods Act,1102 hence why it is talked of here.
Shipbuilding contracts generally include a liquidated damage regime1103 or an
insurance regime1104 to take effect if delivery is delayed.1105 But if the contract
contains no such regime, then the buyer may be awarded the difference between the
market price of his goods at the date at which they should have been delivered, and
the market price of his goods upon the date when they were in fact delivered.1106 In
making this award, ‘the Court must pay regard to the actual situation of the
parties…[not] some hypothetical ‘reasonable’ parties in a different situation’,1107
and make a damage award based on the agreed-delivery date and delayed-delivery
date of that particular transaction. This is exemplar of an active stance toward
judicial decision making in the commercial context, or a ‘judicial willingness to
look into the facts’1108 of the case brought before them. Moreover, the fact that the
1101
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damage differential is based upon market rates is exemplar of the fact that the
market1109 can influence the resolution of shipbuilding disputes – as per the
overarching theoretical paradigm of this thesis.

Furthermore, a buyer can claim for loss of profits accruing out of delivery delay.
Where there is no available market for the vessel, he is entitled to ‘the loss of profits
which he would have made from use of the goods during the period after the goods
should have been delivered until the actual date of delivery’.1110 Crucially, these are
predicated upon normal use of the item,1111 rather than an unusual or exceptional
use which the seller is unaware of – a principle deriving from Victoria Laundry
(Windsor) Ltd v Newman Industries Ltd.1112 This case saw a laundry owner agree
to buy a boiler from the defendant sellers. Upon agreement, the buyer in turn agreed
with the government to fulfil some dyeing contracts. The boiler was delivered late,
which impinged upon the normal laundering activities of the business. The delay
also meant that the laundrette could no longer fulfil the government dyeing
contracts. The buyer subsequently claimed damages for delay in delivery, and also
for loss of profits resulting out of the delay in delivery – namely the loss of new
custom which the laundrette could have attracted had the boiler been operational on
time, and loss of the amount which the laundry owner would have earned under the
government contracts.1113 The Court of Appeal found that the sellers were not liable
to compensate for the launderer’s subsequent inability to fulfil the government
dyeing contracts, since the sellers were unaware of both the existence of these
contracts and moreover of their financial magnitude at the time of making the
original boiler sale contract.1114 Their obliviousness to these contracts did not
however preclude Asquith LJ from awarding damages for loss of profits in respect
of the normal business of the launderers.1115 Unlike loss of the governmental
contracts, losses incurred on normal business (laundering) activities flowed
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‘directly’ and ‘naturally’ out of the seller’s delay breach (as per the first limb in
Hadley). The rationale for this award is because one would reasonably expect 1116
such losses to be incurred following a period in which apparatus (that the business
uses to make profit) cannot be used. Applied to the shipbuilding context, a claim
for loss of profits following delivery delay might then be restricted to the value of
charters which that type of ship would likely have undertaken, for the period
between the pre-agreed delivery date and the date when the vessel was finally
delivered.

Specific Performance

Up until now, this chapter has talked of legal remedies both statutorily and at
common law. Under s 50 of the Senior Courts Act 19811117 however, the courts can
also award equitable remedies to supplement any legal remedies which they may
also have awarded. The first of these is specific performance, which ‘order[s]…the
defendant to perform its promise’1118 in situations where, following breach by the
defendant, the plaintiff would rather the contract be performed than it be terminated
and him claim damages.1119 Orders of this nature are exemplar of an promissory
judicial approach, wherein ‘making the person do what he had agreed to do’1120 is
the paramount aim for a judge – rather than his ultimate aim being to financially
compensate the victim, or punish the breaching party. Promissory theorists and
judges view contractual obligations ‘as obligations that have been created by the
parties through promises’.1121 Accordingly, for them, ‘breach [of obligations] is
wrong because breaking promises is wrong’1122 – hence why they favour orders
such as specific performance which oblige a party to keep its promise and perform.
Specific performance is regulated by s 52 of the Sale of Goods Act, sub-s 1 of which
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states that the remedy is operable ‘[i]n any action for breach of contract to deliver
specific or ascertained goods’.1123 A partially complete newbuild can be considered
an ‘ascertainable’ good for the purposes of s 52, as the primary obligation of
shipbuilding contracts is delivery of the final product.1124 Section 52(1) prima facie
couches specific performance as a remedy for non-delivery,1125 indicating that the
remedy is only open to the buyer. In theory however, the courts are also at liberty
to make an order of specific performance in favour of the seller,1126 to compel the
buyer to make payment for instance. Though, as explained below, damages will
likely be a better avenue of recourse in this situation.

Specific performance is not available as a remedy in the following situations.
Firstly, specific performance will not be ordered where this would inflict undue
hardship on the breaching party.1127 It is therefore the court’s discretion as to
whether to make such an order, as is customary of equitable remedies. Under a
discretionary judicial approach such as this, judges settle disputes according to
what is ‘fair and just to do in the particular case’,1128 by assessing the evidence and
then exercising their judgment1129 as to whether it would be unfair or not to make
an order. Secondly, specific performance is not used to enforce payment
obligations, since damages would adequately compensate the plaintiff here.1130
Moreover, in the shipbuilding context, payment obligations can instead be enforced
under a performance guarantee. Thirdly, specific performance will not be awarded
where the non-delivered good is ‘of a very ordinary description’,1131 such as a
standardised vessel. In this situation, the plaintiff can merely contract with another
seller for an identical replacement, and have the courts reimburse him in damages
for the difference between the contract price of the original good and the cost of the
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identical replacement.1132 It follows from this that specific performance (rather than
damages) will however be awarded where the non-delivered good is unique, such
as a bespoke vessel. This is because, not only would it be nigh on impossible to
quantify damages for non-receipt of a bespoke vessel,1133 but the buyer could not
simply claim damages and use these to pay an alternative shipbuilder to build the
vessel instead – since there may be a paucity of shipbuilders with the expert labour
required to build it. This occurred in Behnke v Bede Shipping,1134 where the court
ordered a contract for sale of a bespoke ship to be specifically performed as the ship
was of ‘particular and practically unique value’1135 to the buyer. Finally, an order
of specific performance will not be made where it is impossible to perform the
contract’s primary obligation.1136

While specific performance has been employed in ship sale and purchase cases1137
such as Behnke, its applicability to shipbuilding contracts (characterised either as
sale of goods or general construction provisions) will likely be sparing. There are
three primary reasons for this. Firstly, damages might be an adequate remedy,
especially where the vessel being built is standardised and the buyer is therefore
able to find another shipbuilder able to carry out the build.1138 Secondly, it may be
difficult to enforce performance of particularly complex projects, because the work
will have to be completed exactly as described in the contract1139 – an unlikely
prospect where the shipbuilding contract is characterised as a service provision
containing a mix of bespoke design, work and labour obligations. Thirdly, the court
often cannot justify the time and cost needed to supervise the specific performance
of a long-term project such as a shipbuild.1140 This limit on the operation of specific
performance is exemplar of a societal approach to judicial decision making. Under
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this approach, a judge will only make orders that would be cost-efficient1141 to
implement. To derogate from this would arguably ‘violate the consent of
society’1142 – since it is society (namely taxpayers) who would ultimately bear the
costs of supervising the order.

Nonetheless, in Liberty Mercian v Cuddy Civil Engineering,1143 Ramsey J stated
that ‘the courts are now more ready to enforce contracts requiring supervision’1144
such as shipbuilding contracts. In Co-operative Insurance Society v Argyll
Stores,1145 Lord Hoffman shed light on why this development might have taken
place. He cited a judicial distinction between orders for specific performance which
compel the defendant to work towards a finite aim (for example, to finish
constructing a ship),1146 from those which compel the defendant to continue an
activity indefinitely (such as ‘continuing operation of a business’1147), stating that
courts are minded only to make orders of the former type.1148

Injunctions

A second equitable remedy which a court might seek to award are injunctions,
which are ordered to prevent a party from breaching.1149 Injunctions thus represent
a negative obligation,1150 in stark contrast to the equitable remedy of specific
performance which enforces a positive obligation to act.1151 As with specific
performance, injunctive orders can only be made in certain scenarios. For one, they
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are discretionary,1152 and thus will not be made where doing so would cause
hardship to the breaching party. Moreover, an injunction will not be awarded where
damages would adequately compensate the plaintiff.1153 Where an injunction is
awarded however, the court may use it to supplement a concurrent order of specific
performance.1154 This was the case in Behnke v Bede Shipping,1155 in which the
seller was ordered to sell a ship to the buyer (under specific performance) and was
restrained from selling the ship to anyone else (under an injunction).1156
Furthermore, the High Court is at liberty to award damages in addition to an
injunctive order, under s 50 of the Senior Courts Act 1981.1157

In the general construction context, injunctions are ordered to prevent a builder
from commencing a project without the requisite licenses or permits.1158 In the
shipbuilding context specifically, an injunction was awarded in the case of
Merchants’ Trading Company v Banner.1159 Here, a shipbuilding contract
contained a term allowing the ship-owners to enter the shipyard and complete their
vessel if the shipbuilder refused or failed to do so. Part way through the build, the
shipbuilder went bankrupt. The ship-owner subsequently wished to enter the
shipyard and complete the project (as per the contract), but was prevented by the
bankruptcy trustee. The ship-owner subsequently sought an injunctive order from
the court preventing the trustee from selling the partially completed vessel as part
of bankruptcy proceedings.1160

Also, injunctions might be particularly useful in the shipbuilding context where a
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where that particular shipyard is refusing to perform.1161 Here, an injunction might
be awarded to prevent the breaching shipbuilder from abandoning the project and
siphoning its labour force to other projects. Alternatively, the court may wish to
imply into the contract an obligation to cooperate,1162 and then award an injunction
to prevent the shipyard from acting non-cooperatively (in breach of the implied
obligation).1163

5.3 – Industry Influence on Judicial Remedies
Rather than starting with the statutory, equitable and common law remedy rules
explored in Section 5.2, alternative starting points for determining judicial remedies
in shipping cases (such as shipbuilding cases) might either be: (i) the agreement
between the parties (which would likely include any tacit industry understandings
which the parties hold), or (ii) separate sui generis remedies for shipping (if the
peculiarities of the shipping industry were sufficient enough to warrant separate
remedial treatment). These alternatives uphold the influence of the industry when
giving judicial remedies – reflecting the overarching theoretical paradigm of this
thesis. They will now be assessed in turn.

5.3.1 Tacit Industry Understandings
There are ‘signs in the case law that the application of the rules and doctrines of
contract law is diminishing in importance in favour of a broad process of
interpreting the commercial contract’.1164 In the Wood v Capita Insurance
Services1165 case,1166 Lord Hodge SCJ stated that the basis of this broad
interpretative process is the agreement between the parties,1167 intrinsic to which
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would be any tacit industry understandings which they hold. It may therefore be
appropriate for judicial remedy awards to reflect this trend, in being based upon the
parties’ agreement and the industry understandings within it.

One judicial remedy case which demonstrates the prominence of party agreements
(and their industry understandings) is Transfield Shipping Inc v Mercator Shipping
Inc (The Achilleas).1168 Ship-owners Mercator Shipping agreed that ‘The Achilleas’
bulk carrier would be chartered to Transfield Shipping from January 2003, for
redelivery between June and August 2003. The charter rate was agreed at $13,500
per day.1169 By an addendum made in September of that year, it was then agreed
that the vessel would be chartered for another five to seven months for ultimate
redelivery on 2nd May 2004, at a rate of $16,750 per day.1170 By April 2004, market
rates had significantly increased from what they were when this addendum had been
agreed. Mercator accordingly sought to exploit these favourable market conditions
by agreeing to a follow-on charter (or ‘fixture’) with charterers Cargill to begin on
8th May 2004.1171 The rate for this charter was agreed at $39,500 per day, meaning
that it was ‘substantially greater than the original charter rate’.1172

Unfortunately, whilst in the hands of charterers Transfield, the ship was delayed
and was not redelivered to owners Mercator until the 11th May 2004 (nine days later
than the agreed cut-off.) The delay did not only affect the charter between Mercator
and Transfield, but also meant that the vessel was late in being delivered to Cargill
for the follow-on charter.1173 Whilst Cargill begrudgingly agreed to accept the ship
despite its lateness, market rates had at this time fallen significantly.1174
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Accordingly, it asked that the charter rate be reduced from $39,500 to $31,500,
which owners Mercator agreed to.1175

On the basis of the loss incurred on its charter with Cargill (which resulted from
Transfield’s lateness in redelivering the vessel), Mercator lodged a claim in
arbitration. They were seeking damages equal to the difference between their
originally agreed charter rate with Cargill ($39,500) and the reduced charter rate
($31,500), over the follow-on charter period of around 170 days. Mercator were
therefore claiming a total of $1,364,584.37.1176 Charterers Transfield on the other
hand were adamant that Mercator should not be entitled to calculate the damages
which they were seeking ‘by reference with their dealings with [Cargill]’.1177
Rather, Transfield averred that the damages should be calculated by reference to
the charter between it and Mercator, and should equal the difference between the
market rate and the agreed daily rate of their charter for the nine-day delay period
between when the vessel should have been delivered (2nd May 2003) and when it
was in fact delivered (11th May 2003).1178 The total sum of damages which
Transfield was thus willing to pay out was $158,301.17.1179 Essentially therefore,
the question for the arbitrators was whether the owner’s damage award should
reflect the losses accrued on the entirety of the follow-on charter (as argued by
owners Mercator), or whether the owners should be resigned to claiming damages
purely for the delay period on the original charter1180 (as counter-argued by
charterers Transfield).

The arbitrators assessed the foreseeability of the losses accrued on the follow-on
charter, by reference to the test in Hadley v Baxendale.1181 The test makes claimable
those losses ‘arising naturally, i.e. according to the usual course of things, from such
breach of contract itself, or such as may reasonably be supposed to have been in the
1175
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contemplation of both parties at the time they made the contract’.1182 Finding for
the owners, the arbitrators held (by a majority) that the loss on the follow-on charter
fell within the rule in Hadley, as it was ‘of a kind which the [charterer], when he
made the contract, ought to have realised was not unlikely to result from a breach
of contract [following redelivery delay]’.1183 At first instance therefore, Mercator
was awarded the $1.364 million it desired – almost eight times the award which
charterers Transfield argued that they in fact owed.

Unsurprisingly therefore, Transfield appealed the decision to the House of Lords.
The appeal was allowed, meaning that Transfield’s liability was restricted to the
difference between the market and charter rates during the nine day delay period
(namely $158,301.17). Led by Lord Hoffmann, the House of Lords made this
decision on two grounds: (i) due to the unquantifiable nature of the loss on the
follow-on charter, and (ii) due to an industry understanding of what damages for
late redelivery of a chartered vessel should in fact be, which the parties tacitly
factored into their agreement. While these two grounds will be explored in detail
below, it is notable that neither was based upon the rule in Hadley v Baxendale.
This is in sharp contrast to the approach by the arbitrators, whose decision was
based purely upon application of the Hadley rule. Their Lordships’ decision
accordingly reflects the decline in prominence of legal rules and doctrines
mentioned at the beginning of this section.

The first reason behind their Lordships’ decision was because, at the time when the
original charter was agreed, the magnitude of losses on any follow-on charters
would have been unquantifiable. Rather than shaping the case around the Hadley
rule (as to whether the losses flowed naturally or not from the breach), for Lord
Hoffmann the question was ‘whether the charterers had assumed responsibility for
the risk of a loss which was unquantifiable when the contract was made’.1184 His
Lordship answered this question in the negative, because ‘although the parties
1182
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would regard it as likely that the owners would at some time during the currency of
the charter enter into a forward fixture, they would have no idea when that would
be done or what its length or other terms would be’.1185 Stated differently, whilst
Transfield might have assumed that the vessel would be chartered in subsequent
fixtures at some time in the future, Mercator had not yet ‘put pen to paper’ on any
such fixtures. Accordingly, Transfield had no knowledge or information regarding
any follow-on fixtures (such as dates and payment rates) when it agreed to its
original charter with Mercator. Therefore, the extreme loss incurred on the CargillMercator follow-on charter cannot feasibly be said to have been within Transfield’s
contemplation at the time. It would not have foreseen that – in the event of a short
delay in redelivery (of nine days) – it would incur an extraordinary loss (namely
one which was measured over the entire 170 day term of a follow-on fixture).1186

The second reason behind Lord Hoffmann’s decision in the House of Lords was
because ‘evidence existed of a custom in the charter market that liability on late
redelivery of a ship was the difference between the charter rate and the market rate
during the ‘overrun’ period (i.e. between when the ship should have been and
actually was redelivered)’.1187 This ‘custom’ manifested itself as an industry
understanding among the charterers’ lawyers and P&I (insurance) club
representatives,1188 which was tacitly factored into the parties’ agreement. Lord
Hoffmann’s starting point for awarding damages was not therefore the rule in
Hadley but was the ‘agreement between the parties, which include[d]…the tacit
understandings prevalent within the industry’1189 – departure or deviation from
which would ‘give rise to a real risk of serious commercial uncertainty which the
industry as a whole would regard as undesirable’.1190
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Recourse to industry understandings when resolving contractual disputes has also
occurred in other areas of shipping law. In Black King Shipping v Mark Ranald
Massie (The Litsion Pride),1191 a ship-owner deliberately withheld telling its insurer
that it intended to sail a ship through a war stricken area, so as to avoid paying an
increased insurance premium.1192 The ship sunk having been caught in a passing
missile attack, following which the ship-owner sought to claim under the policy.
The insurer refused, and the case went to court. When interpreting the contract in
connection with the ship-owner’s alleged fraudulent non-disclosure,1193 Hirst J
relied on market understandings as to what constituted ‘current war risk
exclusions’.1194 Whilst this example concerns insurance,1195 it is nonetheless
relevant here to demonstrate how ‘taking into account the realities of the
market’,1196 such as its understandings, can benefit judges when resolving shipping
contract disputes.

Additionally, much as how the remedy award in The Achilleas was based not upon
some established legal rule but upon an understanding customary of the industry,
English law similarly permits unstated terms to be implied into a contract on the
basis that they represent industry custom.1197 Shipbuilding contracts acknowledge
this very fact, often stating that terms implied by law, statute, usage or custom are
excluded from the remit of the shipbuilder’s warranty of quality.1198 An example of
[1985] 1 Lloyd’s Rep 437 (QB)
The Maritime Advocate, ‘Extent of Duty’
<www.maritimeadvocate.com/insurance/extent_of_duty.htm> accessed 31 October 2017
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Cambridge Law Journal 303, 311
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Barış Soyer, Warranties in Marine Insurance (3rd edn, Routledge 2017) para 6.27
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in The Achilleas were implying a term by custom. The industry custom relied upon in The Achilleas
would certainly not have been capable of satisfying the high hurdle required to be implied in a
contract. [KW Lawson, ‘The Remoteness Rules in Contract: Holmes, Hoffmann, and Ships that Pass
in the Night’ (2012) 23(1) King’s Law Journal 1, 16.]
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Stuart Beare, Graeme Bowtle and Jane Martineau, ‘Shipbuilding contract of the Shipowners
Association of Japan (SAJ)1’ in Lord Millett (ed), Encyclopaedia of Forms and Precedents (vol
39(1) pt 1(B)(A) LexisNexis 2016) art IX(4)(c); US Securities and Exchange Commission,
‘Shipbuilding Contract between ER Yards S.A. and F3 Two, Ltd’ (Hull No. D33, 7 September
2006) <www.sec.gov/Archives/edgar/data/1318742/000095014407001914/g05791exv4w44.htm>
accessed 7 February 2018, art 7(2.14); US Securities and Exchange Commission, ‘Shipbuilding
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a term implied into a contract by custom was given in the case of Hutton v
Warren.1199 Here, a plaintiff was granted tenancy to the fields of the defendant –
who was the rector of a parish. During his tenancy, the plaintiff had planted seeds
on the fields but, before they were harvested, his tenancy was ended. While there
was nothing in the tenancy agreement stating that costs of working on the fields and
costs of sown seeds were reclaimable by the outgoing tenant,1200 the court implied
a term into the tenancy agreement stating that such costs should be reimbursed. The
implication was made on the basis of farming industry custom of the time, ‘by
which the tenant of a farm, cultivating it according to the course of good husbandry,
is entitled, on quitting, to receive from the landlord or incoming tenant a reasonable
allowance for seeds and labour bestowed on the arable land in the last year of the
tenancy’.1201 Accordingly, reference to ‘implication of terms by custom’ cases such
as Hutton illustrates how judges have looked to the industry when attempting to
resolve a dispute, whether for the purposes of contractual gap-filling (as was the
case in Hutton), or in remedial gap-filling (as was the case in The Achilleas).

Overall, Lord Hoffmann’s general premise in The Achilleas is relevant to the
overarching theoretical paradigm of this thesis, and thus why the case formed the
basis of this section. For him, the agreement between parties (intrinsic to which
would be any tacit industry understandings held by them) should be the starting
point when making remedy awards. Giving due regard to industry party
understandings when making such awards ‘[unifies]…the law and the parties’
understandings into an integrated scheme that attempts to do some justice to…the
complexity of agreements and relationships that contracting parties create’1202 –
agreements which, in the shipbuilding industry, are underpinned by ‘a very long
negotiating period, industry norms and customs, [and] previous dealings’.1203 By
Contract between Forth Shipco LLC and SPP Shipbuilding Co., Ltd’ (Hull No. S-5118, 18 May
2011) <www.sec.gov/Archives/edgar/data/1577437/000119312513277511/d559582dex101.htm>
accessed 7 February 2018, art 9(d)
1199
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1200
KW Lawson, ‘The Remoteness Rules in Contract: Holmes, Hoffmann, and Ships that Pass in
the Night’ (2012) 23(1) King’s Law Journal 1, 14 fn 58
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1202
Catherine Mitchell, ‘Contracts and Contract Law: Challenging the Distinction Between the
‘Real’ and ‘Paper’ Deal’ (2009) 29(4) Oxford Journal of Legal Studies 675, 703
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Catherine Mitchell, Contract Law and Contract Practice; Bridging the Gap Between Legal
Reasoning and Commercial Expectation (1st edn, Hart Publishing 2013) 146-147
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ensuring that judicial remedy awards are ‘underpinned by [industry] expectations
and norms generated from within the relationship, rather than imposed externally
by the law’,1204 Lord Hoffmann’s view is exemplar of a ‘liberal’ stance on the
overarching theoretical question of this thesis.

5.3.2 Sui Generis Judicial Remedies

On the basis that they are not confined to administrating justice under legal codes
(which are often drafted in abstraction, divorced from practical realities1205),
common law judges are able to decide cases based upon the real-world
‘complexities and nuances’1206 of each case. This approach to decision-making
began in the 20th Century, and since then judges have often been known to treat
cases meritoriously, ‘rather than as mere members of one…category or another’.1207
One aspect of this is the sui generis characterisation of contracts, as demonstrated
in the PST Energy 7 Shipping LLC v OW Bunker Malta Ltd1208 case explored in
Section 2.5. Another aspect of this is judges offering sui generis remedies when the
particulars of a case or an area of law warrant them. An area of law to which this
idea has been suggested is shipping contract law. In Photo Production v Securicor
Transport1209 Lord Wilberforce made clear that, owing to both commercial and
historical reasons, ‘shipping contracts…should be considered as a body of authority
sui generis with special rules’,1210 including special remedy rules.

If more and more exceptions to (or departures from) general remedy rules are made
in shipping cases, in favour of offering unique sui generis remedies, then judges

Catherine Mitchell, ‘Contracts and Contract Law: Challenging the Distinction Between the
‘Real’ and ‘Paper’ Deal’ (2009) 29(4) Oxford Journal of Legal Studies 675, 676
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1997) 16
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and lawmakers may want to consider whether the shipping industry warrants
dedicated remedy provisions. In this way, judges would be able to directly
implement or refer to these dedicated provisions, rather than going through the
process of applying a general remedy to each case scenario and then assessing
whether departure is warranted in each. Moreover, creating a separate remedial
offshoot for shipping contracts on the basis of the unique nature of the shipping
industry would be exemplar of industry nuances influencing the law – as per the
overarching theoretical paradigm of this thesis.

One case featuring the unique remedial treatment of a shipping contract was the
Court of Appeal’s decision in MSC Mediterranean Shipping v Cottonex Anstalt.1211
Here, carrier MSC Mediterranean allowed shipper Cottonex Anstalt to use its
containers to make a shipment of cotton to Chittagong, with the containers set to
arrive at their destination between 13th May 2011 and 27th June 2011.1212 The
contract between shipper and carrier stated that the carrier was due to have his
containers returned to him a short while after unloading had been completed.1213
Unfortunately however, citing a collapse in cotton prices since the goods had been
shipped, the consignee refused to accept the cotton at Chittagong. 1214 As the local
customs office was unwilling to release the containers without a court order,1215 the
shipper was unable to return them to the carrier on time. The resulting delay meant
that the shipper began to incur demurrage fees at a rate of $840 per day. 1216
Resigned to the fact that he would likely be unable to reclaim his containers, on 2nd
February 2012 (eight months after unloading of the containers was due to begin)
the carrier offered to sell the shipper the containers – a turn of events which did not
in fact transpire.1217 By this time, the breach delay was of such extent as to render
it repudiatory.

1211

[2016] EWCA Civ 789
ibid [2] (Moore-Bick LJ)
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ibid [3] (Moore-Bick LJ)
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ibid [2] (Moore-Bick LJ)
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As explained in Section 5.2.3, at common law, the rule is that a victim of
repudiatory breach can elect whether to: (i) affirm the contract and allow
performance to continue in the hope that the breaching party eventually performs
his contractual obligations,1218 or (ii) accept the breaching party’s repudiation and
terminate the contract. However, the Court of Appeal in MSC Mediterranean
asserted that the plaintiff’s customary common law entitlement to elect between
affirming the contract and accepting the repudiation was superseded by automatic
acceptance of the repudiation and termination of the contract. The option to affirm
the contract was in other words unavailable.1219 The court ruled this way because
the commercial purpose of the transaction had become obsolete and performance
of the contract become impossible – thus frustrating the contract.1220 Moreover, the
court saw no merit in giving the carrier the option to affirm the contract (and seek
return of the containers), because identical replacement containers could be
obtained from an alternative source at Chittagong. Put simply, ‘where a contract
has become repudiated because it is no longer capable of performance, as was the
case with the frustrating delay here, the innocent party does not have a right to elect
to affirm the contract’.1221

The outcome of the case was a concurrent award of demurrage payments (for the
period until frustration of the contract on 2nd February 2012) and damages (equal to
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This is available only if the plaintiff is able to continue performance without the cooperation of
his contracting counterpart. [Simon Baughen, ‘Repudiatory Breach and an End to Demurrage’
(2017) 23(2) Journal of International Maritime Law 88, 89.] This is not available if, as Lord Reid
put it in White and Carter (Councils) Ltd v McGregor, the plaintiff ‘has no legitimate interest,
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to ‘saddle the other party with an additional burden with no benefit to himself’. [ [1962] AC 413
(HL) 431 (Lord Reid).]
1219
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income’. [ [2016] EWCA Civ 789 [30] (Moore-Bick LJ).]
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the cost of container replacement).1222 More broadly however, in depicting a
departure from a well-established remedy right, the case is exemplar of the courts
treating a shipping contract differently at the post-discharge remedies stage. The
court seemingly acknowledged that it had treated this contract differently by
drawing analogy with Geys v Société Générale,1223 a case in which a unique remedy
was also given, but in the area of employment law – itself an area which Lord
Wilson SCJ proclaimed to be ‘a special case…in terms of remedies’.1224 Geys
concerned the question of whether an employee’s contract is terminated at the time
of his wrongful dismissal, or only when he has accepted the employer’s (wrongful)
termination.1225 In contrast to what would have been decided had the case concerned
an area other than employment law,1226 it was held that an employee cannot claim
for wages which he earned whilst the contract remained in operation.

Overall therefore, the decision in MSC Mediterranean featured a departure from
settled remedy rules. This departure was made because the particulars of the
industry transaction in the case warranted such action – the particulars being how
the consignee’s actions, the customs office’s demands, and the resulting delay
impacted upon the ability to perform the contract. If similar departures from general
remedial rules continue in shipping cases, to a point where these departures are
made more frequently than implementation of the general rules themselves, judges
and lawmakers may wish to consider if the industry should be given its own
remedial regime. In this way, rather than having to start with remedies under general
principles before then assessing whether departure is warranted, shipping contract
law would have dedicated remedies which judges could implement from the outset
if they saw fit.

Diane Galloway, Stephen A Kirkpatrick and others, ‘Court of Appeal rules on indefinite
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5.4 – Contractual Remedies
‘Parties who are free to create their own contractual obligations are also free
to…specify the consequences of a breach of those obligations’.1227 These
consequences are specified in contractual remedy clauses inserted into the contract,
whose function it is to mitigate or resolve disputes.1228 The attractiveness of
contractual remedies in the shipbuilding industry comes from the fact that recourse
to judicial remedies, in court or arbitral tribunal, might lead a party to appear
‘unduly litigious’.1229 This especially holds true for Asian parties, for whom
‘significant reputational issues…involving a public ‘loss of face’’1230 will result
from taking legal action.

Contractual remedies differ from the judicial remedies at issue in Sections 5.2 and
5.3, because buyer and shipbuilder must agree to place them in the shipbuilding
contract. For this reason they are often referred to as ‘agreed’ remedies in contract
literature. Effect will always be given to any contractual remedies included in the
parties’ contract, with recourse only made to judicial remedies if these contractual
remedies prove to be deficient.

Deficiencies in contractual remedy clauses might arise by way of their wording.1231
If such a clause was ambiguous for instance, a judge would be required to construe
it.1232 Judicial interpretation of contractual clauses is however controversial, as
demonstrated by the divided opinions on how courts should approach the task.1233
On one hand, some judges have argued that contractual clauses should be
interpreted based upon their language alone. This is in order to militate against bias
Michael G Bridge, Benjamin’s Sale of Goods (9th edn, Sweet & Maxwell 2014) para 16-031
Shipbuilding disputes were examined in Chapter 4
1229
William Howarth, ‘Contract, reliance and business transactions’ [1987] Journal of Business Law
122, 123
1230
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Purpose’?’ in Barış Soyer and Andrew Tettenborn (eds), Ship building, sale and finance (Routledge
2016) 89
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which might otherwise seep through to the interpretation process1234 were
surrounding facts such as party names, locations, reputations and prices known to
the judge at the time. Lord Neuberger SCJ took this view in his 2015 Supreme Court
judgment in Arnold v Britton,1235 where he stated that ‘surrounding
circumstances…should not be invoked to undervalue the importance of the
language of the provision which is to be construed’.1236 Conversely, other judges
have argued that contractual clauses should be interpreted whilst keeping in mind
the context which surrounds the contractual document1237 – context described by
Lord Hoffmann in Investors Compensation Scheme Ltd v West Bromwich Building
Society1238 as the ‘matrix of facts’.1239 This approach was taken by the Supreme
Court in Rainy Sky SA v Kookmin Bank,1240 where Lord Clarke SCJ1241 stated that
‘a court should primarily be guided by the contextual scene in which the stipulation
in question appears…[and] would regard the commercial purpose of the contract as
more important than niceties of language’.1242 Furthermore, the issue of how to
interpret contractual clauses (such as contractual remedy clauses) was revisited in
Wood v Capita Insurance Services,1243 where Lord Hodge SCJ proclaimed that
‘[t]extualism and contextualism are not conflicting paradigms…[but] [r]ather, the
lawyer and the judge, when interpreting any contract, can use them [both]’.1244

The hope for shipbuilding contract parties is that their contractual remedy clauses
are effective at resolving disputes, meaning that they need not subsequently resort
to court or arbitration in pursuit of either judicial remedy or judicial interpretation
of the contractual remedy clause. This section will identify the factors which make
for an ‘effective’ contractual remedy clause.
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5.4.1 Shipbuilding contractual remedy clauses

The contractual remedies often contained within shipbuilding contracts will be
explained herein. Whilst unliquidated damages are obtained judicially,1245
liquidated damages are those which have been contractually pre-agreed by the
parties.1246 Regardless of the actual magnitude of loss suffered,1247 they are paid out
at a rate pre-agreed by the parties. Liquidated damages clauses therefore come into
their own where ‘shipbuilders are unwilling to contract on terms that involve
assuming an unlimited liability in damages for the buyer’s loss of use or value in
the vessel’,1248 since liability will be limited to the level pre-agreed with the buyer.
Parties tend to agree for liquidated damages to be paid to the buyer following delays
in delivery, or following delivery of a vessel of insufficient speed, excessive fuel
consumption or inadequate deadweight capacity1249 compared to that which was
contractually agreed. Contracts to build certain bespoke vessels might also require
that liquidated damages are paid out for deficiencies in other performance
criteria.1250 Generally speaking, the shipbuilder will be given a grace period (in the
case of delay) or a margin for error (in the case of performance defect) in which he
will not incur liquidated damages. However, for delay thereafter or performance
defect above the margin, he will incur liquidated damages. Moreover, once the
delay or defect has reached a pre-agreed maximum, the buyer will be entitled to
rescind the contract, accept the vessel at a lower price,1251 or (where the
performance deficiency relates to fuel consumption) have the vessel’s engine
replaced.1252
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As ‘most commercial vessels are still built in the open air, often in harsh climatic
conditions’,1253 uncontrollable events may mean that the shipyard is unable to build
a vessel.1254 These are referred to as Force Majeure events,1255 with shipbuilding
contracts allocating the risk of such events occurring through use of Force Majeure
clauses. These clauses operate by entitling the shipbuilder to an extension of time
to complete the build, following a delay caused by a Force Majeure event.1256 They
also give the shipbuilder a right to rescind the contract if the Force Majeure delay
reaches a pre-agreed maximum number of days (usually either 180 days 1257 or 210
days1258) or if a pre-agreed calendar date is reached (known as a ‘drop dead’
date1259). As for the events which constitute Force Majeure causes, BIMCO’s
NewBuildCon contract classifies them into the following eleven categories:
‘(1) acts of God;
(2) any government requisition, control, intervention, requirement or interference;
(3) threat or act of war, warlike operations, terrorism or the consequences thereof;
(4) riots, civil commotions, blockades or embargoes;
(5) epidemics;
(6) earthquakes, landslides, floods, tidal waves or extraordinary weather
conditions;
(7) strikes, lockouts or other industrial action…
(8) fire, accident, explosion
(9) any interruption to the supply of public utilities to the Builder
(10) any other cause of a similar nature to the above beyond the control of the
Builder or its Sub-Contractors

Maritime Council, ‘BIMCO Standard Newbuilding Contract (NEWBUILDCON Form)1’ (BIMCO,
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(11) delays to sea trials…[due to] Weather Conditions’.1260

While most of the aforementioned events are included in the Force Majeure clauses
of other standard-form contracts (see Fig. 12), and also in the clauses of many
specially drafted shipbuilding contracts, they sometimes vary from contract to
contract.1261

Another contractual remedy clause customary of shipbuilding contracts are
guarantee clauses. Performance guarantees (or bonds1262) are often given in favour
of the shipyard,1263 and state that the guarantor will perform the buyer’s obligations
under the contract (namely to pay pre-delivery instalments in full and in a timely
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way1264) if the buyer fails to do so. Typically provided by banks, 1265 they
accordingly represent ‘an easily realisable source of capital which can be used to
maintain the transaction upon the occurrence of a default’.1266 Refund guarantees,
on the other hand, are often found in shipbuilding contracts in favour of the
buyer.1267 These represent an assurance by a guarantor that it will reimburse the
buyer his pre-delivery instalments paid under the contract, should the shipyard fail
to perform his contractual obligations and subsequently fail to repay the buyer
himself.1268 Refund guarantees are preferred to the contractual rights of rescission
and entitlement to a refund of pre-delivery instalments, since repayment under the
contract is contingent upon the shipbuilder being solvent and thus able to repay.
Refund guarantees bypass this contingency however by transferring the credit risk
to a guarantor.1269 Performance and refund guarantees come in two forms – the
simple type and the ‘on-demand’ type. Simple guarantees are only triggered
following ‘proof of a factual default’1270 under the contract to which the guarantee
relates. Conversely, liability to pay-out under an ‘on-demand’ guarantee is
contingent upon mere presentation of the relevant documents stating that default
has occurred and therefore that payment is demanded from the guarantor.1271 In
either case, the requisite notice of intention to claim (under an ‘on-demand’
guarantee) or notice of intention to attempt a claim (under a simple guarantee) is
also required.1272
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In Section 5.2.1, mention was made of the seller’s statutory lien under s 41 of the
Sale of Goods Act.1273 This lien is only available if the unpaid seller (shipyard) is
‘in possession’1274 of the ship. Fortunately, even if the shipyard is not in possession
of the ship at the time when he is unpaid, he might still have recourse to a
contractual lien (if one was inserted into the shipbuilding contract to which he is
party).1275 In place ‘to secure the unpaid portion of the contract price’,1276 the clause
will allow him to retain the vessel until he is paid,1277 but will not give him the right
to sell the vessel on – unless this is expressly stipulated in the contract.1278 A buyer
will satisfy the lien by paying the unpaid amount to the shipyard.

Another form of security clause is a retention of title clause (also known as a
Romalpa clause).1279 These ‘reserve to the seller the property in the goods supplied
to the buyer, until the full price has been paid’.1280 In the shipbuilding context, they
are not commonly used to secure payment for the newbuild itself. Rather, they
secure payment for the materials and equipment provided by the supplier to the
shipbuilder for use in making the newbuild. Accordingly, ‘[w]here material has
been delivered by the supplier to the ship-builder…the clause should be effective
to ensure the property remains vested in the supplier’1281 until he is paid.

One other contractual remedy found in shipbuilding contracts are insurance clauses.
While in the process of being constructed, a newbuild will be at risk of physical
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loss and damage.1282 It is for this reason that most shipbuilding contracts include a
clause under which the shipbuilder has a duty to insure the newbuild for ‘builders’
risks’.1283 Doing so will ensure that, ‘in the event of an unexpected casualty’1284
occurring to the vessel, the shipyard can draw upon sufficient capital to continue
the build1285 without needing to ask the buyer for additional funds.1286 On this basis,
the contract usually stipulates that the value of the policy be (at least) the total of
the pre-delivery instalments to be paid by the buyer. In this way, policy’s value is
based upon the contract price.1287 Occasionally however, an insurance clause in a
shipbuilding contract will stipulate that the value of the policy reflect the vessel’s
‘market value’.1288 As for duration, the shipbuilder’s duty to insure typically
commences either at the point of steel cutting1289 or keel-laying,1290 the former
being more commonplace amongst block assembly projects where a sizeable
portion of the construction project is undertaken before the keel is laid.1291 The duty
to insure usually lasts until when the vessel is completed, delivered and accepted
by the buyer.1292 Furthermore, standard-form shipbuilding contracts recommend
1282
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which institute insurance terms the shipbuilder’s policy should be based upon, such
as the Institute Clauses for Builders’ Risks 1988.1293

5.4.2 Market Based

It is arguable that an effective contractual remedy is one which takes into account
market context. This in turn reflects the idea of industry influence (as per the
overarching theoretical paradigm of this thesis), since the term ‘industry’ was
defined in Section 1.2 to include the market operating within it.

Take the doctrine of Force Majeure for instance. The AWES standard-form
shipbuilding contract states that a shortage of materials and equipment is an event
for which a shipbuilder can rely on Force Majeure.1294 However, the case of
Hoecheong Products Co v Cargill Hong Kong1295 limits the use of Force Majeure
in such scenarios, to instances where there was no ‘alternative source of supply’1296
available to the seller. This case concerned whether a plaintiff could rely on Force
Majeure to justify his inability to procure cotton seed expellers which were to be
sold under a sale of goods contract. The inability was said to have resulted from
him being unable to obtain any expellers due to severely depleted market supply.
Delivering judgment, Lord Mustill stated that reliance on Force Majeure following
supply shortage requires the seller to show:
‘[F]irst, that there had been an event of the kind stipulated by the clause operating
at the relevant time; second, that this event had adversely affected the supply of
the goods by the sellers; and third, that the sellers could not overcome this
adverse effect by obtaining from a source other than the one which they had
planned’.1297

1293

Simon Curtis, The Law Of Shipbuilding Contracts (4th edn, Informa 2012) Appendix C citing
‘Institute Clauses for Builders’ Risks’ (1 June 1988)
1294
Association of European Shipbuilders and Shiprepairers, ‘Standard Shipbuilding Contract’
(Scribd, uploaded by api-3739585, 15 October 2008) <www.scribd.com/doc/6745831/AwesShipbuilding-Contract> accessed 10 November 2016, art 6 para d.
1295
[1995] 1 WLR 404 (PC)
1296
Aleka Mandaraka-Sheppard, Modern Maritime Law and Risk Management (2nd edn, Informa
2009) ch 10 s 10.4
1297
[1995] 1 WLR 404 (PC) 409 (Lord Mustill)

228

This perspective does not however take into account the fact that, whilst alternative
sources of supply might have been available, these suppliers may have been
charging severely increased rates for the item on the basis of its short supply.
Fortunately, the House of Lords in Tennants (Lancashire) v CS Wilson and Co1298
held that Force Majeure can cover a seller following supply shortage, where
alternative suppliers were charging an increased rate sufficient to preclude him from
buying from them. This case concerned whether a plaintiff could rely on Force
Majeure to justify his inability to procure magnesium chloride which was to be sold
under a sale of goods contract. The inability was said to have resulted out of wartime
stricken supply for the chemical.1299 It was accordingly decided that, whilst a
shortage of supply or an increase in price of an item will not be sufficient grounds
for a seller to rely on Force Majeure when posited as standalone justifications, a
price increase made by alternative suppliers in response to a supply shortage of the
item would be sufficient. Thus Force Majeure could be relied on here irrespective
of the fact that the seller theoretically had alternative suppliers from whom to
purchase. This is beneficial to a seller (shipyard) as it means that he will not
arbitrarily be denied from relying on the Force Majeure doctrine purely because the
precedent (set in Hoecheong) states that a seller cannot do so where alternative
materials suppliers exist. Regard will be had for market circumstances in order to
establish whether the price charged by these alternative materials suppliers is
extortionately high, and whether any hikes in price are in response to a supply
shortage. If this is the case, then ‘the builder is entitled to rely upon the [Force
Majeure] exclusion even if he could have acquired the materials by paying a higher
price’.1300 Otherwise, he would be being punished for not purchasing from suppliers
who might have left him substantially out-of-pocket and thus unable to undertake
other commitments (such as other newbuild contracts) – a wholly unreasonable and
disproportionate mitigation requirement.
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Another example showing that effective contractual remedies are those which take
into account the market, can be seen in the context of liquidated damages. Take
liquidated damages clauses for delay in newbuild delivery. These clauses require a
set amount to be paid to a buyer per day of delay above a grace period.1301 The
decision in Dunlop Pneumatic Tyre Co v New Garage & Motor Co1302 held that this
amount should be ‘a genuine pre-estimate of the probable damage’1303 which the
buyer would suffer as a result of delayed delivery. As for how liquidated damages
pay-out rates are calculated to achieve this aim, one of two methods are typically
employed.

The first method is where liquidated damages for delay are calculated based on the
opportunity cost1304 of not having use of the vessel during the delay period. This
was pioneered by the Earl of Halsbury in Clydebank Engineering and Shipbuilding
v Don Jose Ramos Yzquierdo Y Castaneda,1305 who believed that a daily-rate should
be set ‘by reference to an assumed market rate of hire for the vessel upon
delivery’.1306 Specifically, by ascertaining what the ordinary use of a newbuild of
that type would be, and consequently what the hire rate of such a vessel would be,
the daily liquidated damage delay rate would be ‘the [daily] equivalent in money of
not obtaining the use of that vessel…during the period which had elapsed between
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the time of proper delivery and the time at which it was delivered in fact’.1307 Basing
the day-rate upon market charter rates, rather than upon an arbitrary quotient, will
prevent a buyer from being undercompensated in a booming freight market and
overcompensated in a depressed freight market.1308

A second method is far more commonplace in modern shipbuilding contracts,1309
and takes into account the cost to the buyer ‘of the investment represented by his
advance instalments’.1310 It does so by making the daily liquidated damages payout for delay equal to the value of interest which the buyer would pay on a loan
used to fund his pre-delivery instalments under the contract. By hinging upon
central-bank determined interest rates, this pay rate ensures that – were he to receive
his newbuild late – the buyer will at least be able to pay off the interest due on any
pre-delivery instalment loan which he may have taken out to finance the
shipbuild.1311 If the daily rate was based on an otherwise arbitrary quotient, the
buyer may be left out of pocket – for instance, if the interest rate payable to his
financier was greater than what the buyer’s daily liquidated damages pay-out could
cover.

Accordingly, this demonstrates why liquidated damages pay-out rates for delay
should be based upon market interest and freight rates. Coupled with the
aforementioned example, of how the Force Majeure doctrine (and thus Force
Majeure clauses) benefit shipyards when they take into account market
circumstances, an effective contractual remedy is seen to be one which is market
predicated. Not only does this reflect the Market-Individualist ideology posited by
Adams and Brownsword, under which ‘contract is concerned…with…market
operations’,1312 but it reflects the overarching theoretical paradigm of this thesis by
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emphasising the influence of the industry (a term defined in Section 1.2 to include
the market operating within it).

5.4.3 Risk Allocating

On the basis that shipbuilding contracts extend three to four years into the future
post-agreement, parties are exposed to the risk of dispute during this period.
Theorists such as Ralph Nash have shown that it is not enough merely to build risk
into the price term of a contract.1313 It is therefore arguable that a more effective
method of allocating risk under a contract is to do so using contractual remedy
clauses.

For example, as mentioned earlier in this section, a shipyard often asks that the
buyer obtains a performance bond guaranteeing his performance1314 – namely his
payment of pre-delivery instalments. These guarantees come in two forms, simple
guarantees and ‘on-demand’ guarantees.1315 ‘On-demand’ guarantees, far more
commonplace in the shipbuilding industry, are activated upon mere ‘presentation
of a documentary demand that complies with the guarantee’s terms’,1316 without
need for the shipyard to prove breach or loss. BIMCO NewBuildCon’s performance
guarantee is an example, stating that the guarantor will ‘unconditionally
[guarantee]…performance by the Buyer of all its liabilities and responsibilities
under the Contract…[and if the Buyer fails, it will] upon receipt…of a written
demand…[pay] the sum demanded’.1317 The overarching purpose of such a
guarantee is thus to allocate the risk of default to the buyer, through his guarantor.
In doing so, it insulates the shipbuilder against exposure in the event that the buyer
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falls into insolvency.1318 Moreover, it allocates transactional risk to the buyer since
‘the beneficiary’s [shipbuilder’s] resultant possession of funds [under the
guarantee] strengthens its negotiating position in the event of any subsequent claim
on the underlying contract’.1319 Stated differently, the shipbuilder’s reclamation of
funds under the guarantee will subsidise the cost of any subsequent claims brought
by the buyer under the contract.

Another contractual remedy clause which allocates a party’s risk is the contractual
lien, which allows the unpaid seller the right to retain the good (ship) until he has
been paid by the buyer.1320 Much akin to their statutory counterparts, contractual
liens effectively act as security for the price of the ship.1321 They eliminate the
shipbuilder’s financial risk in the event that the buyer defaults or goes bankrupt,1322
and in doing so, the shipbuilder ‘gains better protection for his interests than he
would by merely pursuing a claim for money’.1323 A similar allocation of risk
befalls the shipbuilder under a retention of title (Romalpa) clause. These clauses
ensure that suppliers ‘retain title in the materials and equipment supplied to the
shipbuilder until they receive payment’.1324 Inclusion of these clauses in
shipbuilding contracts therefore protects the supplier against the risk of shipyard
liquidation or administration.1325

Using the examples of performance guarantees, contractual liens and retention of
title clauses therefore, an argument emerges that an effective contractual remedy is
one which shifts a party’s risk under the contract entirely onto his contracting
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counterpart – whether that be from ship-owner to shipyard, shipyard to ship-owner
or even supplier to shipyard. However, it is arguable that a more effective
contractual remedy is one which allocates or apportions the risk between the
contracting parties.

For instance, since ‘[e]xogenous events may affect a performing party’s physical
ability to perform the contract[,]…contracts…allocate the risk of nonperformance’1326 using Force Majeure clauses. These clauses do so using two main
components, which ‘share the potential exposures between the buyer and the
builder’.1327 The first component mitigates the risk of the shipbuilder, in allowing
the delivery date to be extended when a Force Majeure event (such as those
contained in Fig. 12) delays1328 his progress. The second component mitigates the
risk of the buyer, in allowing him to rescind the contract if the delay either: (i)
exceeds a pre-agreed maximum delay period, or (ii) reaches a pre-agreed fixed
date.1329 Moreover, intrinsic to the two components are further risk allocation
mechanisms, which limit the risk which the shipbuilder and buyer are respectively
taking on.

Let us begin with the first component. For one, whilst a shipbuilder is entitled to an
extension of time following a Force Majeure event listed under the contract, limits
have been placed on the events which can be considered Force Majeure causes.1330
This in turn limits the risk which the buyer must absorb under this component of
the Force Majeure clause. For one, in the Matsoukis v Priestman1331 case,1332
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Bailhache J stated ‘[t]he term “force majeure” cannot…be extended to
cover…football matches, or a funeral. These are the usual incidents interrupting
work’.1333 Accordingly, a buyer must bear only the risk of delay resulting from
unusual interruptions to a shipbuild. In addition, a Force Majeure event merely
coinciding with newbuild delay is not sufficient for operation of the doctrine.1334
Rather, as asserted by Staughton J in Navrom v Callitsis Ship Management (The
Radauti),1335 ‘it is more a question of causation: whether the incidence of a
particular peril…can really be said to have caused one party’s failure to
performance’.1336 The requirement of causation limits the risk which the buyer
absorbs under the first component, to instances where ‘a causative link can be
established between the force majeure event and delay experienced by the
builder’.1337

Now to the second component of Force Majeure clauses, which gives a buyer the
right to rescind a newbuilding contract once Force Majeure delay has reached a preagreed maximum duration. Fortunately, Force Majeure clauses often limit the
shipbuilder’s risk of succumbing to rescission in this situation, by allowing him to
request that the buyer postpone the delivery date once more so that the newbuild
can be completed (rather than have the buyer merely exercise his right to
rescind.1338) The Chinese CMAC standard-form1339 and Japanese SAJ standardform1340 do just this, offering the shipbuilder a last chance to complete the newbuild
even if the number of days of delay following a Force Majeure event have reached
the pre-agreed maximum. Accordingly, the shipbuilder’s risk of succumbing to
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rescission following a Force Majeure event is limited by the opportunity which he
has to request that the buyer exercise his right to postpone the delivery date.

Another example of a contractual remedy clause which allocates or apportions the
risk between the contracting parties, is an insurance clause. Shipbuilding contracts
oblige the shipyard to take out appropriate insurance, in order to ‘reduc[e]…the
costs associated with the risk that performance…may be more costly than
anticipated’.1341 Some insurance clauses in shipbuilding contracts make the
shipyard squarely liable for (and thus oblige him to insure against) all risks of loss
and damage to the newbuild being constructed.1342 ‘This will usually include [loss
or damage to] goods and materials…[and] the contractor’s plant and
equipment’,1343 which has been caused by risks including war, earthquakes and tidal
waves.1344 That said however, insurance clauses contained within other
shipbuilding contracts limit the shipyard’s liability for (and thus his obligation to
insure against) certain risks of loss and damage to the newbuild. Take the insurance
clause contained within the AWES standard-form, which states that ‘[t]he
VESSEL…shall be insured by the CONTRACTOR…against all risks customarily
insured against in…[the] shipbuilding industry including trials with the exception
of war risks’.1345 Similarly, the SAJ standard-form shipbuilding contract states that
the shipbuilder must take out insurance against ‘risk of loss of the VESSEL and her
equipment…excepting risks of war, earthquakes and tidal waves’.1346 In doing so,
these insurance clauses allocate the risk of loss and damage (and thus duty to insure)
between the contracting parties; the risks in respect of occurrences like war,
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earthquakes and tidal waves are borne by the buyer, and all other risks of loss and
damage are borne by the shipyard.

Thus, rather than merely place the entire contracting risk on the shoulders of one
party, an effective contractual remedy will be one which apportions risk between
buyer and shipyard.1347 This reflects the view of Posner and Rosenfield in their
work on impossibility, impracticability and frustration of contracts, for whom a
‘fundamental purpose of contracts is to allocate…risks between the parties to the
exchange’.1348

5.4.4 Convenient

It is also arguable that an effective contractual remedy is one whose implementation
is convenient for the parties. Take the example of refund guarantees. These are
commonplace under shipbuilding contracts, and operate where ‘if the builder
should for any reason fail to refund the advance instalments of the contract price
upon the buyer’s rescission, the [guarantor] bank…will make the payment on the
builder’s behalf’.1349 Refund guarantees come in two forms, simple guarantees and
‘on-demand’ guarantees. Under the ‘simple’ type, only when default is proven must
the guarantor pay out under the guarantee.1350 Crucially however, the refund
guarantees contained in shipbuilding contracts tend to be of the ‘on-demand’
species, which make payment contingent upon mere demand by the beneficiary –
as the name suggests.1351 The refund guarantee contained in BIMCO’s
NewBuildCon standard-form is exemplar of this, stating that ‘the Builder becomes
liable under the Contract to repay any part of any Instalment…upon receipt…from
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[the buyer]…of a Demand’.1352 Since an on-demand guarantee is ‘separated from
the underlying contract and become[s] an independent security relationship
between the guarantor and the beneficiary [buyer]’,1353 it operates without the buyer
needing to prove that breach of the shipbuilding contract has occurred.1354 This is
in sharp contrast to the ‘slow and onerous’1355 nature of proving default under a
simple refund guarantee, which is compounded by ‘the general unwillingness…of
banks to investigate…disputes arising on the underlying transaction’.1356 Ondemand guarantees are therefore highly convenient for the buyer, as they avoid any
need for him to embark upon potentially lengthy court or arbitral proceedings to
establish the shipyard’s liability1357 – proceedings which the defaulting shipyard
might otherwise have used as a tactic to delay the claim, and thus any resulting
repayment order from the court.1358

However, it must be noted that the convenience for buyers of on-demand refund
guarantees might in turn become a source of inconvenience for the shipyard. As
explained by Kerr J in RD Harbottle (Mercantile) v National Westminster Bank,1359
the ease with which on-demand guarantees can be activated means that they ‘are
sometimes drawn upon, partly or wholly, without any or any apparent justification,
almost as though they represented a discount in favour of the buyers’.1360 This goes
to show that whilst a convenient contractual remedy clause might be beneficial for
one contracting party, abuse of this convenience might in turn injure his contracting
counterpart.
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Another context which demonstrates that effective contractual remedies are those
which are convenient for the parties to use, is that of liquidated damages. Recourse
to liquidated damages means that a plaintiff is ‘spared the time and expense of a
common law action for damages’,1361 in the following ways.1362 Firstly, when using
liquidated damages, the claiming party need not prove its losses 1363 – as would
otherwise be the case if he was claiming unliquidated damages in court.1364 The
proving of such losses is occasionally acknowledged in shipbuilding contract
clauses as being particularly difficult, since ‘the Buyer will [have] suffer[ed] loss
and damage (including reputational damage) in amounts which are extremely
difficult to quantify’.1365 Furthermore, since the Hadley v Baxendale1366 rule
prevents recovery of ‘consequential, indirect or idiosyncratic loss[es]’1367 unless
these are proven to have been known to the breaching party upon agreement of the
contract, a plaintiff seeking to recover consequential losses in court may risk undercompensation. Use of liquidated damages averts any need to prove this however, as
consequential losses can be built into the pre-agreed liquidated damage pay-out
value.1368 Secondly, liquidated damages do away with the buyer’s obligation to
‘cover’ or ‘mitigate’ his loss1369 – a requirement otherwise necessary to claim
unliquidated damages for breach.1370 Accordingly, if pre-agreed in a contract,
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liquidated damages can be a source of convenience for parties compared to
unliquidated damages. As argued by Jiminez, they do so by ‘reducing the costs
parties would otherwise expend’1371 making and proving unliquidated damages
claims in court.

As a caveat however, note that whilst the buyer may prefer to claim liquidated
damages rather than unliquidated damages in the event of dispute, the shipyard
might not share the same view. As mentioned above, being awarded damages for
consequential loss in court is not straightforward, like it otherwise is under a
liquidated damages clause (where recompense for such losses can be pre-emptively
built into the pay-out value). Knowing this, a shipyard may refuse to build
consequential losses into a shipbuilding contract’s pre-agreed liquidated damages
clauses and instead insist that – following dispute – the buyer seek to claim any
consequential losses as unliquidated damages in court.1372

Overall therefore, it is arguable that an effective contractual remedy is one which is
convenient to implement. This is evident in the context of autonomous pay-out
remedies such as ‘on-demand’ refund guarantees and liquidated damages clauses,
where the buyer can claim without need to prove loss.

5.4.5 Reflects Industry Wordings

Before the advent of boilerplate terms and standard-forms, the drafting of contracts
(including the contractual remedy clauses within them) was wholly dictated by the
parties themselves. For instance, in the late 18th and 19th Centuries, mortgagees
would draft mortgage contracts heavily in their own favour, so that they had a right
to redeem within six months of commencing the agreement1373 and also an
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unconditional right of forfeiture upon the mortgagor’s default.1374 Nowadays, with
more sophisticated legal infrastructure like the Unfair Contract Terms Act 19771375
in place to regulate contracts, parties must draft within the bounds of what the law
permits. It is for this reason that industry associations have sought to issue standardforms, whose terms are worded so that they comply with mandatory rules.1376 This
shift in drafting protocols has filtered through to shipbuilding, with ‘[a]lmost all
vessels these days…built on the basis of one of five standard forms’ 1377 listed
originally in Section 1.1.6. In the shipbuilding context therefore, references to
‘drafting’ a contractual clause (such as a remedy clause) often in fact refer to use of
a standard-term – whether verbatim, or amended ‘to reflect the [ship-owner and]
yard’s individual policy and practice’.1378

It is perhaps arguable that effective contractual remedy clauses are those which
have been based upon the standard-form clause of an industry association. Such
clauses in turn bring industry parties into play (specifically the lawyers employed
by these associations to draft standard-form wordings), and are thus exemplar of
industry influence on shipbuilding – as per the overarching theoretical paradigm of
this thesis. Standard-form wordings ought really to be effective, since they are
designed by industry lawyers acutely aware of: (i) how contractual disputes
arise,1379 (ii) how contractual remedy clauses should be drafted so that recourse to
the courts (and judicial remedies) will not be required, and (iii) how clauses should
be drafted so that they are not struck down by the Unfair Contract Terms Act 1977
and other mandatory rules.1380
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Take the High Court decision in Rainy Sky SA v Kookmin Bank,1381 in which parties
to a shipbuilding contract decided to draft the buyer’s refund guarantee from
scratch. Paragraph 2 of the guarantee entitled the buyer ‘[upon] termination,
cancellation or rescission of the Contract…to repayment of the pre-delivery
instalments of the Contract Price paid…prior to…termination’.1382 Paragraph 3 of
the guarantee then went onto say that ‘[i]n consideration of…[the] agreement to
make the pre-delivery instalments under the Contract…we hereby, as primary
obligor, irrevocably and unconditionally undertake to pay to you, your successors
and assigns, on your first written demand, all such sums due to you under the
Contract’.1383 During construction of the vessel, the shipbuilder experienced
financial problems – an event for which, under para 3, the buyer could terminate
the contract and be reimbursed the pre-delivery instalments he had already paid.
The shipbuilder refused to do so, claiming that it was unclear1384 which sums the
phrase ‘such sums’ in para 3 of the refund guarantee was referring to.

The judge eventually held that it made ‘grammatical sense’1385 for ‘such sums’ to
mean the sums mentioned most previously to this – namely the pre-delivery
instalments. However, the case may not have had to go to court in the first place if
para 3 had been based on an industry standard-form clause, which are drafted with
clarity in mind. The parties might have used the CMAC standard-form refund
guarantee wording for instance, which makes clear which sums the buyer will be
repaid upon termination. It states ‘we hereby guarantee that the Seller will repay to
you an amount…representing the aggregate amount paid by you to the Seller under
the Contract before the delivery of the Vessel’.1386 Employing this clause would
have allowed the parties to benefit from the drafting techniques customary of
industry draftsmen working for shipbuilding associations like CMAC.
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Accordingly, it is possible that an effective contractual remedy clause will be based
upon a standard-form wording created by industry lawyers, given the clear and
complete1387 way in which they draft. This reflects the view of theorist Eric Posner,
for whom an effective contract clause is one which uses ‘clear contracting
language’.1388 Compared to remedy clauses specially drafted by the parties from
scratch, which might expose parties to unintended risks,1389 the clarity and
completeness of industry drafted remedy clauses may make them better equipped
to resolve shipbuilding disputes (thus reducing the need for judicial remedies). This
echoes the words of George Triantis, for whom ‘[t]he more a contract is
complete’,1390 ‘the less important is enforcement through court-assessed
damages’.1391 Industry drafted remedy clauses will also be less likely to be struck
down by mandatory prohibitions such as those in the Unfair Contract Terms Act
1977. Finally, recourse to standard-forms wordings drafted by shipbuilding
industry associations reinforces the idea of industry influence in shipbuilding – as
per the overarching theoretical paradigm of this thesis.

5.4.6 Incorporates Goodwill

In Section 1.1.3, mention was made of the long-term nature of shipbuilds, lasting
anywhere from one year to three or four. On this basis, parties to shipbuilding
contracts often develop close relationships with one another over the course of the
project. To this end, ‘it is not at all surprising that…a significant proportion of
shipbuilding projects represent repeat business’.1392 Stated differently, rather than
being struck between random buyers and shipyards, a preponderance of
shipbuilding contracts are struck between buyers and shipyards who have
1387
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contracted on newbuilds together before. In order to tap into this propensity for
‘repeat business’, many shipyards expressly state their intention to engage in longterm relationships with ship-owners with whom they contract, relationships lasting
beyond the life of the first newbuild contract which they sign together. For example,
Dutch shipyard Damen states that it aims ‘for a long-term relationship
with…clients’,1393 with Greek shipyard Spanopoulos similarly asserting that its
mission is to ‘build long term relationships with its customers’1394 – indicating their
aim to negotiate further newbuild transactions with a client or customer, beyond
their first.

A question nonetheless remains as to how parties to shipbuilding contracts can
ensure the longevity of a relationship with another. One method by which a
shipyard could secure the repeat business of a buyer would be to lower the contract
price for a newbuild. This was the case for Danish buyer TORM in 2017, who
contracted for four newbuilds with Guangzhou Shipyard ‘at very favo[u]rable
prices’1395 – a deal made possible due to the long-term relationship which TORM
had forged with the shipyard down the years.1396 Alternatively, a buyer could
maintain his relationship with a particular shipyard by paying the shipyard a bonus
(subject to the rules of consideration) for completing a newbuild project which had
become unprofitable to the shipyard following market change. This occurred in the
North Ocean Shipping Co v Hyundai Construction (The Atlantic Baron)1397
case.1398 Here, a shipyard demanded that the buyer pay an additional 10% on a preagreed newbuild contract price, to offset the effects of a currency devaluation. The
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buyer duly paid this bonus, claiming that it did so ‘in order to maintain an amicable
relationship with the Yard’.1399

Another method by which shipbuilding parties could ensure the longevity of their
relationships would be to temper the consequences of breach in their shipbuilding
contracts. Doing so would involve drafting contractual remedy clauses with a sense
of ‘goodwill’. For Arrighetti, Bachmann and Deakin, ‘goodwill’ means the
‘expectation that trading partners are committed to…exercise discretion…[where]
they entertain shared principles’,1400 with ‘discretion’ being defined as leeway given
to the breaching party. In this way, it is arguable that an effective contractual
remedy clause is one which – when exercised – allows the parties’ relationship to
remain intact.

Take the example of liquidated damages clauses. As mentioned above, once
performance defects reach a pre-agreed maximum, the buyer’s right to a liquidated
damages pay-out ceases in favour of an alternative right to rescind the contract. For
example, the clause relating to fuel consumption in the SAJ standard-form contract
states that ‘[i]f such actual fuel consumption exceeds …….. percent … of the
guaranteed fuel consumption of the VESSEL, the BUYER may … reject the
VESSEL and rescind this Contract’.1401 Whilst the buyer might argue that such a
consequence is justified for excessive engine defect, clauses drafted this way will
‘cause considerable hardship to the builder in circumstances in which the engine
can be modified or substituted without affecting the date of delivery of the vessel
under the contract’.1402 Moreover, rescinding the contract would not only affect the
contract in question, but might also cease any relationship which shipbuilder and
buyer might otherwise have had – especially if rescission was followed by litigation
(concerning the damages owed to the buyer for the shipbuilder’s breach). In this
1399
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way, the SAJ liquidated damage clause does not leave room for goodwill (or the
allowance of leeway to evade the need for litigation), potentially ceasing any
business relationship the parties had up to that point.

That said however, parties have been known to draft liquidated damages clauses
which incorporate goodwill. One tanker contract between an Irish buyer and South
Korean shipyard1403 states that, if the vessel is delivered with a performance defect
which exceeds a pre-agreed margin of allowance, the buyer’s right to rescind the
contract is subject to the shipbuilder first having an opportunity to try and rectify
the defect. Specifically, this right is said to apply in situations where the delivered
vessel runs with excessive fuel consumption,1404 insufficient speed1405 or
inadequate deadweight capacity.1406 Another tanker contract between a Floridian
buyer and Californian shipyard1407 takes a similar stance, asserting that a buyer’s
right to rescind on the basis of excessive performance defects is tempered by the
shipbuilder’s right ‘to make reasonable adjustments or modifications…to cause
such Vessel to meet the Key Performance Requirements’.1408 These clauses
therefore feature ‘goodwill’ by the Irish buyer and Floridian buyer toward their
contracting counterparts. By allowing the shipbuilder a reprieve before any right of
rescission is exercisable, these contractual remedy clauses do their utmost to ensure
that the contract can remain non-litigious – potentially salvaging the relationship
which the buyer and breaching shipyard have. This is reflected in the
aforementioned work by Arrighetti, Bachmann and Deakin, who stated that ‘resort
to legal action carried a high price, particularly in the context of a long-term
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relationship…[and is] likely to lead to an irrevocable breakdown of the relationship
between the parties’.1409

Another way that parties can inject goodwill into their liquidated damages clauses
is by allowing the buyer to accept a defective vessel at a lower price, rather than the
contract simply being rescinded and the buyer proceeding to court to claim damages
– the former being attempted in the McDougall v Aeromarine of Emsworth1410
case.1411 For instance, the shipbuilding contract between an Irish buyer and South
Korean shipyard mentioned above states that, where the delivered vessel runs with
an excessive fuel consumption or possesses inadequate deadweight capacity, ‘the
Buyer, at its option, may…cancel this Contract or may accept the Vessel with
a…reduction in the Contract Price’.1412 The BIMCO NewBuildCon standard-form
contract does the same, providing that where the delivered vessel runs at a fuel
consumption rate above the pre-agreed allowance, ‘the Buyer shall have the option
to…accept the main engine at a reduction in the Contract Price…or…terminate this
Contract’.1413 These liquidated damage clauses accordingly allow for buyer
goodwill toward the shipyard. By providing that a defective vessel can be accepted
at a reduced price (and the contract be discharged by performance1414), such clauses
aim to give disputes the best possible chance of staying out of court or arbitration –
despite there having been an initial breach by the shipbuilder (namely his delivery
of a defective good). In doing so, they reflect the buyer’s potential ‘unwillingness
to go to court for fear that this would jeopardise the continuation of the trading
relationship’,1415 as per Arrighetti, Bachmann and Deakin.
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On this basis, it is arguable that an effective contractual remedy clause is one which
incorporates goodwill and therefore allows parties to resolve their disputes ‘nonlitigiously’ under it – thus facilitating the maintenance of any longstanding
relationship that the parties have with each other.

5.4.7 Commercially Justified

So far, this section has listed factors which a make a contractual remedy effective
in the eyes of one or both of the contracting parties. In the eyes of the courts
however, a contractual remedy will be deemed effective if it is commercially
justified.

Take the example of penalty clauses (which are unenforceable1416) and liquidated
damages clauses (which are enforceable). Shipbuilding contracts often make clear
that only the latter are enforceable, stating for example that ‘[t]he Builder agrees
that certain deficiencies and certain delays in the delivery of the Ship shall oblige it
to pay…the Buyer, by way of agreed and final liquidated damages and not as
penalties’.1417 The distinction between a penalty clause and a liquidated damage
clause was enunciated in Dunlop Pneumatic Tyre Co v New Garage & Motor
Co,1418 where the pay-outs under liquidated damages clauses were identified as
representing ‘a genuine pre-estimate of the probable damage’1419 to accrue from the
breach. For many years, the courts would objectively1420 classify a sum as a nongenuine pre-estimate if there was a ‘substantial discrepancy’1421 between the sum
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and the loss likely to be suffered. More recently however, even where there is a
substantial discrepancy between these, the courts have been more inclined to
classify as an enforceable liquidated damages clause (as opposed to an
unenforceable penalty clause) if it is commercially justified.1422 This was
demonstrated by Clarke LJ in El Makdessi v Cavendish Square Holdings BV,1423
when he stated that even where a pre-agreed damage clause was ‘extravagant and
unconscionable with a predominant function of deterrence’1424 (which would have
rendered it an unenforceable penalty clause under the old test), the courts would see
it as an enforceable liquidated damages clause if it was ‘commercially justifiable,
was not oppressive, and…[was] freely negotiated’.1425 Accordingly therefore, in the
eyes of the courts, an enforceable (and thus effective) liquidated damages clause is
one which is commercially justified. This view is bolstered by Schwartz and Scott
who argue that commercial parties ‘have good reasons’1426 to draft liquidated
damages clauses in the way they do. ‘Banning a liquidated damages
clause…wrongly interferes with the parties’ [commercial] sovereignty’.1427

Additionally, the courts are also using commercial justifiability as a means by
which to classify guarantee clauses. At the beginning of this section, mention was
made of the fact that refund and performance guarantees come in two types – simple
and ‘on-demand’. Parties are often mistaken for thinking that giving a device the
label ‘demand bond’,1428 and incorporating phrases into it such as ‘this demand
bond’ and ‘as primary obligor’,1429 are sufficient for it to be considered an ‘ondemand’ device in the eyes of the law. However, ‘although the words “on demand”
may appear in the bond, they are not a term of art and so are not determinative of
the question of whether the bonded sum is payable on a conditional or on an “on
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demand” basis’.1430 A legal device must be approached ‘without preconceptions as
to what it is’,1431 preconceptions which might otherwise be communicated through
its label or the phraseology used within it. Courts are increasingly therefore looking
to the ‘overall presumed commercial purpose’1432 of a guarantee to determine
whether it is of the ‘on-demand’ type or not. This was emphasised by Lord Clarke
SCJ in the Rainy Sky SA v Kookmin Bank1433 decision referred to in the introduction
to Section 5.4, where he stated that ‘a court should primarily be guided by the
contextual scene in which the stipulation in question appears…[and] would
regard…commercial purpose…as more important than niceties of language’.1434

Accordingly, a court would determine that a guarantee clause was of the ‘ondemand’ sort if the commercial purpose of the clause justified this. The fact that the
courts increasingly look to the commercial or industry purpose of clauses
emphasises the influence of the industry on law – as per the overarching theoretical
paradigm of this thesis. Similarly, the courts would consider a liquidated damages
clause to be enforceable if it was commercial justifiable. Overall, these examples
demonstrate that, for the courts, the commercial justifiability of a contractual
remedy determines its effectiveness – in terms of whether it is enforceable, and also
in terms of whether the clause can be classified as the parties intended.

5.5 – Conclusion
Overall, Section 5.2 of this Chapter makes two major conclusions – one regarding
the implications of contract characterisation for judicial remedies, and a second
regarding the influence of the industry on judicial remedies. The first conclusion is
that the entrenched characterisation of the shipbuilding contract as a sale of goods
contract allows buyer (ship-owner) and seller (shipbuilder) to invoke statutory
1430
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remedies under the Sale of Goods Act 1979 (s 62(2) of which also secures their
right to invoke common law remedies1435 and equitable remedies.1436)
Characterising a shipbuilding contract as a general construction provision would
instead mean that the plaintiff’s statutory remedies could arise out of legislation
such as the Housing Grants, Construction and Regeneration Act 1996 (subject to
the Act being broadened to cover the construction of items such as ships which do
not form part of the land.1437) If a shipbuilding contract was characterised as
something else, then the remedies open to the plaintiff would arise solely at
common law and in equity. In this way, Section 5.2 proves that there is mileage in
characterising a shipbuilding contract, as this will determine which judicial
remedies are available to the parties if the contract falls into dispute.

As regards the second conclusion, common law remedies were used to demonstrate
the influence of the industry in shipbuilding – as per the overarching theoretical
paradigm of this thesis. For one, common law damage awards often equal the
difference between the contract price and market price of the good at the time of
breach. Establishing the market price here warrants inquiry into the shipbuilding
market operating at the helm of the shipbuilding industry. Additionally, the award
of certain common law remedies does not preclude the concurrent exercisability of
contractual remedies, thus demonstrating that the law (specifically legal remedies)
and the industry (specifically remedy clauses in industry contracts) can coexist
when attempting to resolve shipbuilding disputes. The context of common law
remedies thus shows that the ‘industry’ (a term defined in Section 1.2 to include the
contract clauses drawn up between industry parties, and also the market operating
at the industry’s helm) does influence shipbuilding contract law in the wake of
dispute.

1435
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Section 5.3 then went onto suggest that, rather than statutory, common law and
equitable rules, alternative starting points for determining judicial remedies in
shipbuilding cases might either be the parties’ contractual agreement, or dedicated
shipping remedy rules. Contractual agreements will undoubtedly incorporate any
tacit industry understandings that the parties hold. Judicial remedy awards made on
the basis of these agreements would thus in turn be giving regard to industry
understandings. Alternatively, if courts increasingly begin to depart from general
principles when offering remedies in shipping cases, it may be worth judges and
lawmakers considering whether the nuances of the shipping industry warrant the
creation of dedicated shipping remedies – as is already the case in the area of
employment law. These alternative starting points for awarding judicial remedies
in shipbuilding cases would demonstrate the influence of the industry at the postdischarge stage of shipbuilding contracts.

Finally, Section 5.4 concerned the contractual remedies which can help resolve or
mitigate disputes such as those talked about in Chapter 4. Factors were suggested
which make for an ‘effective’ contractual remedy clause, such as the fact that it
allocates risk between parties, that it is convenient to exercise, and that it
incorporates goodwill. Furthermore, it was suggested that a contractual remedy can
be considered effective if – as per the overarching theoretical paradigm of this thesis
– it gives regard to the industry, either by being based upon a standard-form industry
wording, or through any pay-out under the clause being based on industry or market
rates.

Overall, judicial and contractual remedies should give due regard to the industry
(and its norms). Doing so would highlight the influence of the industry in the wake
of a shipbuilding dispute, as per the overarching theoretical paradigm of this thesis.
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Chapter 6
CONSOLIDATION AND FUTURE
RESEARCH
6.1 – Introduction
This thesis has examined the characterisation of the shipbuilding contract and
relationship under English law, shipbuilding industry norms and perceptions, the
causes of shipbuilding disputes and also the remedial avenues open when this
happens. The aim of this final chapter will be to give a normative answer to the
overarching theoretical question of this thesis, which draws these examinations
together and questions the extent to which shipbuilding industry norms should
influence aspects of shipbuilding law. This chapter will then provide normative
suggestions as to how the shipbuilding contract ought to be characterised under
English law, when regard is given to industry perceptions. Finally, this chapter will
suggest avenues from which future research on the topic of shipbuilding disputes,
law and contracts might be undertaken – avenues which either fell outside the scope
of this thesis or which emerged out of the conclusions made in certain chapters.

6.2 – Normative conclusions on industry influence and
contract characterisation
The overarching theoretical question of this thesis asked to what extent shipbuilding
industry norms should influence the characterisation of shipbuilding contracts and
relationships, and the remedies offered in the wake of dispute. Chapters 2 and 3
proved that recourse to the industry is needed, by revealing there to be a mismatch
between how the law presently characterises shipbuilding, and shipbuilding
industry norms and perceptions.
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For one, there seems to be a mismatch between how the Sale of Goods Act 19791438
characterises all shipbuilding relationships (as those in which parties operate at
arm’s length to one another) and how industry parties engaged in contracts to build
bespoke vessels often perform (by cooperating with each other). This has been
exacerbated by the fact that judges in Swallowfalls Ltd v Monaco Yachting &
Technologies SAM1439 and Gyllenhammar & Partners International v Sour
Brodogradevna Split1440 referred to cooperation as being a norm inherent within
shipbuilding relationships.

Additionally, Chapter 2 and Chapter 3 reveal a potential mismatch between how
the law characterises shipbuilder obligations under all shipbuilding contracts
(namely as being to deliver the completed vessel, under a sale of goods), and how
industry shipbuilders often perceive their role under bespoke vessel building
contracts (as more being providers of a construction service). This disparity has
been exacerbated by the fact that certain judges have sought to dislodge the
entrenched characterisation of the shipbuilding contract by treating it either as a
general construction contract (in Hyundai Heavy Industries v Papadopoulos1441 and
Adyard Abu Dhabi v SD Marine Services1442) or as a contract for work and materials
(in Stocznia Gdanska SA v Latvian Shipping Co1443) – contracts whose obligations
lay predominantly in the provision of services.

Taking the findings from Chapter 2 and Chapter 3 together proves that the law may
not reflect shipbuilding industry norms and perceptions. For this reason, sustainable
development of the law (and judicial practice) will require greater regard to be had
for the industry. ‘[C]ontract law should be better aligned with commercial practice
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and expectations’,1444 by permitting the law ‘to recognise the social values and
behavioural norms that…commercial contractors…bring to bear on their trading
relationships’.1445 Until the law does so, parties to shipbuilding contracts will still
be susceptible to disputes such as those explored in Chapter 4. As examined in
Chapter 5, industry practice can also influence the remedies issued following
dispute. This could be through direct recourse to market rates and context when
determining liquidated damage pay-outs, through recourse to industry custom when
calculating judicial damages (as argued by Lord Hoffmann in Transfield Shipping
Inc v Mercator Shipping Inc (The Achilleas)1446), or if judges and lawmakers
determine that the peculiarities of the shipping industry are marked enough to
warrant their own dedicated remedy provisions.

Now to answer the theoretical question posed in this thesis, as to the extent to which
shipbuilding industry norms should influence the characterisation of shipbuilding
contracts and relationships, and also influence shipbuilding remedies. As
introduced in Section 1.1, the answer lies on a scale which includes a regulated
stance at one end (under which the law predominates), and liberal and neo-liberal
stances at the other (under which industry influence predominates). In light of the
findings in Chapters 2-5, the law should characterise shipbuilding contracts and
relationships, and it should also administer remedies following dispute – but only
insofar as these characterisations and remedies reflect industry norms and
perceptions. This answer thus occupies a position approaching the liberal stance on
the aforementioned scale, and would entail the following. Firstly, courts and
lawmakers should begin on the premise that the projects, contracts and relationships
present in the shipbuilding industry are heterogeneous, and characterise with this in
mind. Secondly, the courts should prescribe shipbuilding remedies but only insofar
as these remedies give due regard to, and do not countervail, industry
understandings and customs as to the appropriate remedy (and quantum) to be
awarded in a given situation. Thirdly, as under other stances, courts should enforce
the contract and also should police it against illegality. In sum, this stance will allow
1444
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shipbuilding law to draw upon the industry to an extent, in that legal
characterisation of shipbuilding contracts and remedies, and the remedies
administered by the law, will draw upon industry norms. This mixture will ensure
that the law does not become mismatched with the industry, and instead will
‘develop as business practice develop[s]…and recognize business custom and
usage’.1447

Now to the discrete sub-question at the helm of Chapter 2 and Chapter 3, regarding
how the shipbuilding contract should be characterised. The law characterises
shipbuilding contracts as sale of goods contracts, whose chief obligation is delivery
of the completed vessel. However, this characterisation is mismatched with bespoke
vessel building projects under which a tremendous amount of specialist ‘work or
skill’1448 is imparted by the shipyard prior to the vessel’s delivery. In this regard,
the characterisation of the shipbuilding contract must be revisited.

One viable solution would be to characterise shipbuilding contracts, specifically
those for the building of bespoke vessels, as hybrid service-sale provisions. This
would do justice to the fact that the shipyard undertakes both service obligations
and sale obligations during the project – an assertion confirmed by Lord Goff in
Stocznia. Characterised this way, the contract would essentially be treated as a
‘[c]ontract…for work which involve[s] the supply of materials’.1449 It would no
longer fall under the Sale of Goods Act 1979, but rather the Supply of Goods and
Services Act 1982,1450 a change which would have various implications. Firstly,
Part II of the 1982 Act1451 would impose implied terms on the service being supplied
by the shipyard, in addition to the implied terms imposed by Part I1452 in respect of
the supply of goods portion of the contract (which resemble those which would be
imposed by the 1979 Act if the contract was otherwise characterised as a sale of
Bruce L Benson, ‘The Spontaneous Evolution of Contract Law’ (1989) 55(3) Southern
Economic Journal 644, 654
1448
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goods). Secondly, if the contract went into dispute, the parties would only have
recourse to common law and equitable remedies, and would no longer have
recourse to the statutory remedies under the 1979 Act. Moreover, amending the
contract’s characterisation from a sale of goods to a service-sale hybrid would mean
that its terms might be subject to s 7 of the Unfair Contract Terms Act 1977.1453

Another solution would be to characterise the shipbuilding contract as a sui generis
provision. Gravity for doing so might be derived from PST Energy 7 Shipping LLC
v OW Bunker Malta Ltd,1454 in which a bunker shipping contract was not treated ‘as
a straightforward agreement to transfer the property…to the Owners for a price’1455
because of its unique terms and the industry practices surrounding it. Similarly,
characterising shipbuilding contracts as sui generis provisions in light of their own
unique features (such as the mixture of service and sale obligations owed under
them) and also in light of shipbuilding industry practices (such as payment being
made in pre-delivery instalments), would highlight the influence of the industry in
the context of shipbuilding law. This is not unheard of, with jurisdictions such as
Indonesian law already characterising shipbuilding contracts as sui generis
provisions. A sui generis characterisation of the shipbuilding contract under English
law would potentially mean that the remedies offered following dispute could be
unique in nature also. If shipbuilding contracts were treated this way then, in the
event of dispute, a judge may decide to make a meritorious award which takes into
account shipping industry practice, rather than be forced to apply remedies in line
with existing legislation and common law rules.

6.3 – Invitations for Future Research
This thesis has determined the extent to which the shipbuilding industry should
influence the characterisation of shipbuilding contracts and relationships, and also
shipbuilding remedies. In doing so, it has explored English law’s characterisation
1453
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of the shipbuilding contract and relationship, shipbuilding industry norms and
perceptions, what causes shipbuilding disputes, and also judicial and contractual
remedies (including their interactions with the industry). Future research might
however be undertaken on issues which either fell outside the scope of this thesis,
or emerged out of the conclusions gleaned in this thesis.

For one, this thesis was predicated upon the notion that courts and arbitrators are
often required to administrate issues relating to shipbuilding contracts, and that
third-party institutions such as banks are often brought in to securitise payment and
performance. The advent of ‘blockchain’ technologies may however revolutionise
how shipbuilding transactions are administrated. Described as ‘a decentralised
public ledger…between different entities on a network without the need for a
central authority to verify…transaction[s]’,1456 maritime industry consultants have
begun to laud blockchain as ‘a tool for the movement of money, goods and
contractual agreement’.1457 This was realised for the very first time in May 2018,
where blockchain was used to facilitate documentary exchange between two parties
to a shipping transaction,1458 with logistics company Maersk announcing in August
2018 that it was trialling a blockchain product for use in container shipping.1459
Applied to the context of shipbuilding, blockchain could administrate the buyer’s
making of pre-delivery instalments (thus obviating the need for guarantees and
bonds), as well as administrating the parties’ contractual agreements (thus obviating
the need for judicial or arbitral intervention). The latter would be facilitated by
means of blockchain’s ‘smart contracts’. These come ‘in the form of a computer
program which is run and self-executed in blockchain and which shall automatically
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implement the terms and conditions of any agreement between the parties’.1460 The
fact that parties are able to remotely validate (or veto) changes to contractual
agreements eliminates the risks of fraud, duress and undue influence which
otherwise affect contracts as they are administrated presently.1461 Accordingly,
whilst this thesis explored judicial practice in respect of shipbuilding contracts and
also the securitisation of shipbuilding contract performance by guarantee, future
research might wish to explore the role which blockchain technologies could play
in both of these. In doing so, it might wish to touch upon the challenges which
blockchain could bring with it, such as whether the ‘sealed’ nature of the smart
contracting system would prevent parties from taking a commercially driven (but
largely non-principled) approach to solving contractual issues, or whether the
bespoke nature of certain shipbuilding agreements can be catered for under
blockchain’s universal contracting system.1462

Also, this thesis approached (and defined1463) the shipbuilding relationship as a
bilateral one between ship-owner (buyer) and shipbuilder (seller). Dispute liability
was accordingly framed as lying with one or both of these parties. However, as was
exhibited in the case of Marc Rich & Co AG v Bishop Rock Marine Co Ltd (The
Nicholas H),1464 a mistake in surveying a vessel could leave a third-party
classification society liable on the basis of a perceived duty of care.1465 As the issue
of ‘[w]hether a classification society can be held liable in tort for negligence is
controversial’,1466 future research may wish to explore this issue in the context of
shipbuilding contract disputes. An examination of damages could form part of this,
particularly the differing tests of remoteness and causation between tort law and

Opensea.pro, ‘How Can The Shipping Industry Take Advantage Of The Blockchain
Technology’ (Blog) <https://opensea.pro/blog/blockchain-for-shipping-industry> accessed 12 April
2018
1461
Max-Groups, ‘Blockchain Tech In Maritime & Supply Chain: Is It Just A Fad?’ (Blog, 22 June
2017) <http://max-groups.com/blockchain-tech-maritime-supply-chain-fad/> accessed 12 April
2018
1462
Opensea.pro, ‘How Can The Shipping Industry Take Advantage Of The Blockchain
Technology’ (Blog) <https://opensea.pro/blog/blockchain-for-shipping-industry> accessed 12 April
2018
1463
See Section 1.2
1464
[1993] ECC 121 (QB)
1465
ibid at 152 (Hirst J)
1466
William Cecil and Fiona Cain, ‘England & Wales’ in Arnold J van Steenderen (ed), Getting The
Deal Through Shipbuilding 2017 (6th edn, Law Business Research 2017) 27
1460

259

contract law,1467 and also the circumstances in which the Law Reform (Contributory
Negligence) Act 19451468 applies to each.1469

Thirdly, Chapter 2 of this thesis used illustrations from the law of foreign
jurisdictions to show that it is not only English law which faces the challenge of
how to characterise the shipbuilding contract. Foreign jurisdictions often choose to
characterise the shipbuilding contract differently to how we do under English law
(for instance Japanese law or Brazilian law1470), and moreover they often choose a
different approach by which to do (as examined in the Canadian decision of Royal
Bank of Canada v Saskatchewan Telecommunications1471 for example.1472) What
we are left with is a nuanced and varied global tapestry of characterisations, under
which the shipbuilding contract is legally treated as one thing in one country, and
potentially as something completely different just across the border. This begs the
question as to whether there ought to be strides made towards international
harmonisation of shipbuilding law. There is arguably already a degree of
harmonisation present in shipbuilding, in terms of the standard-form shipbuilding
contract terms which parties can (and often do) use,1473 as well as through the
standards set by the International Maritime Organisation (IMO) on how ships such
as bulk carriers and oil tankers should be built.1474 It might therefore be worth future
research looking into the feasibility of an international body of shipbuilding law,
especially since harmonisation of maritime law is something which has been
attempted and implemented in pockets. On a continental level for instance,
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European Directive 2000/59/EC1475 seeks to harmonise port rules on ship and cargo
waste. Future research might therefore wish to look into the prospect of similar legal
harmonisation for shipbuilding.

Additionally, this thesis looked at the potential influence of shipbuilding industry
norms on the law. For reasons given in Section 1.1.5, ship refit projects did not fall
within the scope of this thesis, and thus were not considered in the detailed
examinations undertaken in Chapters 2-5. However, given the faltering nature of
shipping markets, and the consequential dearth in profits for ship-owning
companies, refitting an existing ship is considered by some to be a more cost
effective option than ordering a newbuild. For instance, in February 2018 it was
reported that the Mediterranean Shipping Company (MSC) had agreed contracts for
the refit of over 250 of its vessels, to increase the capacity of each vessel so that it
could hold larger shipments.1476 This was deemed a more viable solution than
having an entirely new fleet of larger vessels built. Moreover, one Bahamanian
shipyard stated that it had received more refit orders in 2018 than it had any
previous year of trading.1477 Accordingly, given the popularity of ship refit in times
of shipping market weakness such as this, future research might wish to look into
ship refit law and contracts, and also at how ship refit industry norms might
influence these.

6.4 – Closing
This thesis argued that, if the English law on shipbuilding contracts has regard for
shipbuilding industry norms, it will develop in a way which means that shipbuilding
disputes hopefully do not occur in future. This may also reinvigorate the idea of
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industry influence in the law of contract more generally, beyond merely coming
into play in restricted circumstances (such as when courts imply a term by
custom1478 or when they void a contract in restraint of market trade.) As mentioned
at the outset of this thesis, within commercial contracting exists two worlds: firstly
that of industry parties, and secondly the legal framework which surrounds them.
Reconciliation of the two, by means of industry influence on written law and
judicial practice, is crucial to ensure that they do not diverge and result in a
mismatch. After all, the beauty of the English common law system is that it is
flexible enough to allow the law to develop in line with societal change and
practices. Allowing commercial industry norms to influence the law in this way
would do justice to this crucial pillar of English law.
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Appendices
Fig. 1
Interaction between the shipping sub-markets and the global economy

Information derived from: Duck Hee Won, ‘A Study of Korean Shipbuilders’
Strategy for Sustainable Growth’ (BS, Seoul National University, Submitted to
the MIT Sloan School of Management, June 2010), 39 (which cited Korea
Institute for Industrial Economics & Trade, Edited by Author)
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Fig. 2
Percentage of global ship launches undertaken by Europe, Japan, Korea,
China and the rest of the world (1902 – 2015)

Information derived from: Martin Stopford, ‘Global Shipping Markets; Current
Developments & Outlook’ (Capital Link Forum, Cyprus, 9 February 2017)
<http://forums.capitallink.com/shipping/2017cyprus/ppt/stopford.pdf> accessed
24 November 2017, slide 17
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Fig. 3
Number of global orders and completions, and orderbook size (2017)

Vessels included: Only those greater than or equal to 100 gross tons

Information derived from: The Shipbuilders’ Association Of Japan, ‘Shipbuilding
Statistics’ (5 March 2018)
<https://www.sajn.or.jp/files/view/articles_doc/src/44fcbeaa8b99e973ce83c007e9
650fad.pdf> accessed 13 May 2018, 1-3 (which cited IHS Markit “World
Shipping Statistics”)
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Fig. 4
World’s five largest shipbuilders by orderbook in $US billions (March 2016)

Information derived from: Statista, ‘Leading shipbuilding companies worldwide
as of March 2016, by orderbook value (in billion U.S. dollars)’ (March 2016)
<www.statista.com/statistics/257865/leading-shipbuilding-companies-worldwidebased-on-volume/> accessed 30 November 2017
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Fig. 5
Newbuilds delivered in major shipbuilding countries by ship type, in 000’s of
gross tons (2016)

Vessels included: Only those greater than or equal to 100 gross tons

Information derived from: UNCTAD, ‘Review of Maritime Transport 2017’
(United Nations Conference on Trade and Development, 2017)
<http://unctad.org/en/PublicationsLibrary/rmt2017_en.pdf> accessed 22
November 2017, 34 (which cited UNCTAD secretariat calculations, based on data
from Clarksons Research)
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Fig. 6
South Korean orderbook by ship-owner’s nationality (June 2015)

Vessels included: Only those greater than or equal to 100 gross tons

Information derived from: The Shipbuilders’ Association Of Japan, ‘Shipbuilding
Statistics; September 2015’ (Updated Statistics SAJ Presentation, 2015)
<www.sajn.or.jp/e/statistics/Shipbuilding_Statistics_Sep2015e.pdf> accessed 26
January 2016, 31 (which cited IHS “World Shipbuilding Statistics”)
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Fig. 7
Japanese orderbook by ship-owner’s nationality (June 2015)

Vessels included: Only those greater than or equal to 100 gross tons

Information derived from: The Shipbuilders’ Association Of Japan, ‘Shipbuilding
Statistics; September 2015’ (Updated Statistics SAJ Presentation, 2015)
<www.sajn.or.jp/e/statistics/Shipbuilding_Statistics_Sep2015e.pdf> accessed 26
January 2016, 31 (which cited IHS “World Shipbuilding Statistics”)
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Fig. 8
Chinese orderbook by ship-owner’s nationality (June 2015)

Vessels included: Only those greater than or equal to 100 gross tons
Information derived from: The Shipbuilders’ Association Of Japan, ‘Shipbuilding
Statistics; September 2015’ (Updated Statistics SAJ Presentation, 2015)
<www.sajn.or.jp/e/statistics/Shipbuilding_Statistics_Sep2015e.pdf> accessed 26
January 2016, 31 (which cited IHS “World Shipbuilding Statistics”)
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Fig. 9
Classification of commercial ship types by function and freight carried

Information derived from: Duck Hee Won, ‘A Study of Korean Shipbuilders’
Strategy for Sustainable Growth’ (BS, Seoul National University, Submitted to
the MIT Sloan School of Management, June 2010), 17 (which cited The Korea
Shipbuilders Association)
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Fig. 10
Classification of ship types by build complexity and design sophistication

Information derived from: Duck Hee Won, ‘A Study of Korean Shipbuilders’
Strategy for Sustainable Growth’ (BS, Seoul National University, Submitted to
the MIT Sloan School of Management, June 2010), 18 citing Michael E Porter,
Competition in Global Industries (Harvard Business School Press 1986)
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Fig. 11
Construction contract dispute causes

Information derived from: Sigitas Mitkus and Tomas Mitkus, ‘Causes of Conflicts
in a Construction Industry: A Communicational Approach’ (2014) 110 Procedia –
Social and Behavioral Sciences 777, 780 citing NK Acharya, YD Lee, HM Im,
‘Conflict factors in construction projects: Korean perspective’ (2006) 13(6)
Engineering, Construction and Architectural Management 543
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Fig. 12
Force Majeure events included under standard-form shipbuilding contracts

Force Majeure Event

BIMCO
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Government requisition, control, intervention,
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Warlike operations
Terrorism
Revolution
Insurrection
Mobilisation
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Civil Commotion
Vandalism
Blockades
Embargoes
Import or Export restrictions
Epidemics
Plague
Quarantine
Earthquakes
Landslides
Floods
Tidal waves
Typhoons
Hurricanes
Extraordinary / Abnormal weather conditions
Strikes
Lockouts
Industrial action
Labour shortages
Sabotage
Fire
Accident[al damage]
Explosion
Collisions
Strandings
Interruption to Public Utilities
Defects of casting and forging components
Bankruptcy of material supplier
Shortage of materials and equipment
Delays in transportation of materials and equipment
Delays in delivery of materials and equipment
Delays in the shipbuilder’s other commitments

√

CMAC

AWES

SAJ

√

√
√

√
√
√
√

√
√

√
√

√
√
√
√
√

√
√

√

√

√

√

√
√

√
√

√
√
√
√
√

√
√
√
√

√

√
√
√

√
√

√
√
√

√
√
√
√
√

√
√
√
√
√

√
√
√

√
√
√

√
√

√
√
√

√
√

√
√

√
√
√
√
√
√
√
√

√

√

√
√
√

Information derived from:
BIMCO ‘NewBuildCon’: Simon Curtis, The Law Of Shipbuilding Contracts (4th
edn, Informa 2012) Appendix A citing Baltic and International Maritime Council,
‘BIMCO Standard Newbuilding Contract (NEWBUILDCON Form)1’ (BIMCO,
Copenhagen, 2007) s 5 cl 34(a)(i)
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CMAC: Simon Curtis, The Law Of Shipbuilding Contracts (4th edn, Informa
2012) Appendix B citing China Maritime Arbitration Commission (CMAC),
‘CMAC Standard Newbuilding contract (Shanghai Form)1’ (CMAC, China) s 4
art XV
AWES: Association of European Shipbuilders and Shiprepairers, ‘Standard
Shipbuilding Contract’ (Scribd, uploaded by api-3739585, 15 October 2008)
<www.scribd.com/doc/6745831/Awes-Shipbuilding-Contract> accessed 10
November 2016, art 6 para d
SAJ: Stuart Beare, Graeme Bowtle and Jane Martineau, ‘Shipbuilding contract of
the Shipowners Association of Japan (SAJ)1’ in Lord Millett (ed), Encyclopaedia
of Forms and Precedents (vol 39(1) pt 1(B)(A) LexisNexis 2016) art 8
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