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The Misconception of an Arbitration Agreement’s Scope under Chinese
Law: Controversial Interpretation by Chinese Courts

Tietie Zhang™

The scope of an arbitration agreement is a key issue in international arbitration
theory and practice, because it directly decides an arbitrator’s jurisdiction. Courts
in pro-arbitration jurisdictions usually interpret scope broadly to cover all disputes
related to the contract between the parties. This ensures that arbitration can function
as an effective and efficient “one-stop” forum for business entities. The Supreme
People’s Court of China (SPC), however, misconceptualizes the scope of an
arbitration agreement by mistakenly equating it with the boundaries of the contract
between the parties. This further causes the SPC to adopt two problematic legal
doctrines. First, it develops a literal interpretation approach that focuses on an
arbitration agreement’s exact wording. Second, it is confused between the existence
and the scope of an arbitration agreement. As a result, the SPC frequently interprets
scope narrowly, and wrongly applies the New York Convention and the relevant
Chinese law. This paper identifies the SPC’s misconception for the first time among
all literature, and argues that it should correct the misconception and the
problematic doctrines. Only by doing so can the SPC bring its jurisprudence in line
with international practice and facilitate economic activities between China and the
rest of the world.

Keywords: international commercial arbitration, New York Convention, Chinese
law, the Supreme People’s Court of China, arbitration agreement, scope of an
arbitration agreement, interpretation of scope, existence of an arbitration agreement
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I. INTRODUCTION

Arbitration is one of the most popular methods to resolve international commercial
disputes in today’s world.* Due to its many noticeable advantages, including neutrality of
forum, finality and universal enforceability of awards, flexibility and efficiency of
proceedings, and so on, arbitration is often the preferrable choice for companies and firms
in cross-border disputes.? It therefore plays a pivotal role in the successful and effective
resolution of international commercial disputes.® As a result, the smooth operation of the
international arbitration system reduces transaction costs for business entities across the
world, and facilitates transnational business dealings on the whole.* In a world where
international trade and investment have become the dominating factors for promoting
development and prosperity, arbitration is making a significant contribution to the global
economy and consequently the entire human society.

Arbitration obviously cannot exist in a vacuum. The legal framework based upon the
United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York Convention) has provided an extremely solid foundation to support the
proper functioning of the international arbitration system.® With more than 170 contracting
states, the New York Convention is one of the most successful treaties in the world,
particularly in the area of international commercial law.” This arbitration legal framework,
however, is by no means simple. Instead, it is rich in theories and never short of
complications and intricacies.® Most importantly, it relies on the support of national laws
as well as judiciaries who interpret and enforce those laws.® Luckily in recent history, the
world has seen an increase in national legal systems that strive to promote and support

! See, eg, Emmanuel Gaillard and John Savage (eds), Fouchard, Gaillard, Goldman on International
Commercial Arbitration (Kluwer Law International 1999) 1; Christian Biihring-Uhle, Lars Kirchhoff and
Gabriele Scherer, Arbitration and Mediation in International Business (2nd edn, Kluwer Law International
2006) 29; Gary B. Born, International Commercial Arbitration (3rd edn, Kluwer Law International 2021)
91-96.

2 See, eg, Gaillard and Savage (n 1) 1; Biihring-Uhle, Kirchhoff and Scherer (n 1) 107-08; Queen Mary
University of London School of International Arbitration and White & Case LLP, ‘2018 International
Arbitration Survey: The Evolution of International Arbitration’ (2018) 7
<https://www.qmul.ac.uk/arbitration/media/arbitration/docs/2018-International- Arbitration-Survey---The-
Evolution-of-International-Arbitration-(2).PDF > accessed 15 January 2025 (2018 Queen Mary Survey).

3 See Julian D M Lew, Loukas A Mistelis and Stefan M Krdll, Comparative International Commercial
Arbitration (Kluwer Law International 2003) para 1-2.

4 See Yves Dezalay and Bryant G Garth, Dealing in Virtue: International Commercial Arbitration and the
Construction of a Transnational Legal Order (Chicago 1996) 7; Born (n 1) 97.

® See Nigel Blackaby, Constantine Partasides and Alan Redfern, Redfern and Hunter on International
Arbitration (7th edn, OUP 2022) para 1.01-1.03.

6 See Albert Jan van den Berg, The New York Arbitration Convention of 1958: Towards a Uniform Judicial
Interpretation (Kluwer 1981) 1.

" See Kofi Annan, ‘Opening Address Commemorating the Successful Conclusion of the 1958 United
Nations Conference on International Commercial Arbitration’ in United Nations (ed), Enforcing Arbitration
Awards Under the New York Convention: Experience and Prospects (United Nations 1999) 1, 2.

8See Born (n 1) 1-2.

9 See Lew, Mistelis and Kroll (n 3) para 2-49; Blackaby, Partasides and Redfern (n 5) para 1.92-1.93.
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arbitration. ° Enactment of pro-arbitration legislation, together with judicial decisions
favoring arbitration, have created an ecosystem where arbitration has thrived as a legal
mechanism.** Today, in many pro-arbitration jurisdictions around the world, such as France,
Switzerland, the United Kingdom (UK), the United States (US), Singapore, and Hong
Kong, arbitration has become a flourishing industry.?

At the heart of the arbitration system, one of the most crucial issues is how courts
enforce an arbitration agreement, which often takes the form of a clause in the contract
between the parties. ' Due to arbitration’s consensual nature, arbitrators only have
authority to decide a certain case if the parties have validly agreed for them to do so.!* This
means when a party wants to challenge their jurisdiction, it can argue that the arbitration
agreement in the case is defective, either before the arbitrators themselves or a judge.™
This matter’s importance cannot be overemphasized, because even when the arbitrators
decide that they enjoy good jurisdiction over the case and issue a final award, a court can
ultimately refuse to enforce the award if it concludes that the arbitration agreement in the
case is indeed defective.’® There are many issues over which a court may review an
arbitration agreement, although the most important and commonly seen ones relate to its
existence, validity, and scope.!” The scope of an arbitration agreement is therefore a key
issue in the theories and practices of international arbitration.'® Put simply, it focuses on
the question of whether a certain dispute can be covered by an arbitration agreement
between the parties.'® If so, the arbitrators will enjoy jurisdiction to hear the dispute. If not,
the parties will have to resolve it via other methods, such as litigation. As a result, an
arbitration agreement’s scope directly determines an arbitrator’s authority.

The scope of an arbitration agreement is seldom provided for specifically in
international treaties or national arbitration legislation.?° Instead, it is often a subject of
how an arbitration agreement is interpreted.?! Therefore, courts and judges are the principal
actors on this matter. Luckily for arbitration and the parties involved, courts around the
world, especially those in pro-arbitration jurisdictions, have been very supportive when it

10 See Born (n 1) 1-2.

11 See ibid 2.

12 See Dezalay and Garth (n 4) 7; 2018 Queen Mary Survey (n 2) 9.

13 This paper will use “arbitration agreements” and “arbitration clauses” interchangeably.

14 See Lew, Mistelis and Kroll (n 3) para 6-1; Franco Ferrari and Friedrich Rosenfeld, International
Commercial Arbitration: A Comparative Introduction (Elgar 2021) 21.

15 See Tibor Varady and others, International Commercial Arbitration: A Transnational Perspective (7th
edn, West Academic 2019) 128.

16 See, eg, UNCITRAL Model Law on International Commercial Arbitration (2006) (A/61/17, amended by
the United Nations Commission on International Trade Law (7 July 2006), art 34(2)(a)(i); United Nations
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958), art V.1.a (New York
Convention).

17 See Varady and others (n 15) 128.

18 See Born (n 1) 1424,

19 See Ferrari and Rosenfeld (n 14) 41.

20 See Born (n 1) 1424-26.

2L See ibid 1426; Lew, Mistelis and Krll (n 3) para 7-59.
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comes to the scope of an arbitration agreement.?? They usually adopt a liberal approach
when constructing the meaning of an arbitration agreement, and interpret its scope broadly
to cover all disputes that are related to the contract between the parties.?® This means
arbitrators may enjoy wide authority to hear all issues submitted by parties in relation to
their contract. It will also enable parties to use arbitration as an effective and efficient “one-
stop” mechanism to resolve all their disputes, rather than having to split them between
different forums such as arbitration and litigation, which would obviously be time
consuming and costly.?* This will, in turn, ensure the smooth operation of the international
arbitration system and the global economy.

As the world’s second largest economy, China is undoubtedly a prominent actor on
the stage of international trade and investment.?® Correspondingly, China has also been
playing an increasingly important role in the international arbitration system. As an
example, the China International Economic and Trade Arbitration Commission (CIETAC),
China’s flagship arbitration institution, has in recent years consistently administered more
cases than any other arbitration institution in the world.?® It is therefore paramount for the
world to understand how the Chinese arbitration legal framework functions, so that
disputes involving a Chinese party or occurring in China may be smoothly resolved.
Although China has a very long history of alternative dispute resolution that dates back for
thousands of years, its modern arbitration legal system is relatively young. Promulgated in
1994, the Arbitration Law of the People’s Republic of China (PRC Arbitration Law) is the
main source of Chinese law that regulates arbitration.?’” While it largely conforms to
internationally accepted principles, the statute is by no means perfect. It contains various
peculiar rules and doctrines that non-Chinese parties should be aware of, if they want to
avoid pitfalls when dealing with arbitration in China.?® Similar to many of its counterparts,
the PRC Arbitration Law is silent on how courts and judges should interpret the scope of
an arbitration agreement. As a result, one needs to turn to the Chinese courts for guidance
on this specific issue.

Since China’s accession into the New York Convention in 1987, the Supreme People’s
Court of the People’s Republic of China (SPC) has put significant efforts into establishing

22 See Born (n 1) 1432; Lew, Mistelis and Kroll (n 3) para 7-62.

2 See, eg, Fiona Trust v Privalov [2007] UKHL 40, [2007] 4 All ER 951; First Options of Chicago Inc v
Kaplan 514 US 938 (1995).

24 See Born (n 1) 1425; Lew, Mistelis and Kroll (n 3) para 7-67.

% See World Bank, ‘The World Bank in China: Overview’ (20 April 2023)
<https://www.worldbank.org/en/country/china/overview#1> accessed 15 January 2025.

% See Born (n 1) 93; Weixia Gu, Dispute Resolution in China: Litigation, Arbitration, Mediation and Their
Interactions (Routledge 2021) 90-92; CIETAC, 2022 Work Report and 2023 Work Plan’ (CIETAC)
<https://www.cietac.org/en/articles/18848> accessed 15 January 2025; Markus Altenkirch, Maria Barros
Mota and Christian Wilke, ‘Arbitration Statistics 2021 — Have the Numbers of Arbitration Proceedings
Reached Their Ceiling?’ (Global Arbitration News, 23 November 2022)
<https://www.globalarbitrationnews.com/2022/11/23/11937/> accessed 15 January 2025.

27 See The Arbitration Law of the People’s Republic of China (PRC Arbitration Law).

28 A salient example is Chinese law’s preclusion of ad hoc arbitration. See Tietie Zhang, Ad Hoc Arbitration
in China (Routledge 2019) for full discussions of the topic.
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and maintaining a pro-arbitration stance towards international arbitration.?® Most notably,
the SPC has been keen on ensuring that Chinese courts adopt a uniform front in treating
international arbitration favorably, which has particular importance for China, a very large
country with immense disparities across different regions. For this purpose, the most
important and effective measure taken by the SPC is perhaps the establishment of a report
system among all Chinese courts regarding international arbitration. Under this system, if
a Chinese court plans to strike down an international arbitration agreement, set aside an
international arbitration award made in China, or refuse to recognize and enforce a foreign
award under the New York Convention, it must report its proposed decision to its upper
level court, which shall, in turn, report further up to the SPC if it agrees with the proposal.®
The lower-level courts cannot proceed with the proposed decision unless and until the SPC
approves it. This system has been later expanded to cover cases involving parties residing
in different provinces within China or a request to set aside a Chinese domestic award due
to alleged public policy violations.3! As a result of the report system, the SPC is able to
control and supervise directly all cases before Chinese courts that may lead to an
unfavorable result against international arbitration. This has ensured that Chinese courts
would make uniform and pro-arbitration decisions. For example, the SPC has consistently
interpreted the New York Convention in similar ways as courts in pro-arbitration
jurisdictions have, and often instructed lower level Chinese courts to recognize and enforce
an award notwithstanding their proposal to the contrary.> Combined with cases in which

2 See Jingzhou Tao, Arbitration Law and Practice in China (3rd edn, Kluwer Law International 2012) 18.
%0 See Notice on Certain Issues Concerning the People’s Courts’ Handling of Matters Involving Foreign-
Related Arbitration and Foreign Arbitration (= ARER X T AR AR S FIMPE R IMNE hEHFE
TR S [a) SR 938 %0), Fa Fa (1995) No. 18 (3%4[1995]18 =) (Supreme People’s Court) (China);
Regulations on the Report and Examination of Cases Related to Judicial Review of Arbitration (lrg A R
SEBE R TR AR E R R XM E), Fa Shi (2017) No. 21 (£H#[2017]21 5) (Supreme
People’s Court) (China).

31 See Regulations on the Report and Examination of Cases Related to Judicial Review of Arbitration (x5
ARZERX T HEEEFE REMRZBAAIE XME), Fa Shi (2017) No. 21 GEF[2017]21 5), art 3
(Supreme People’s Court) (China).

32 See, eg, Reply Letter Concerning Wolema Abusaliyamowo Co., Ltd’s Request for Recognition and
Enforcement of Arbitration Award Issued in Russia (x5 AR AR X T A S—fHm=Ff T ERBRA
S HIEAIATIHITER D B P EEUR — R A E 5), (2016) Zui Gao Fa Min Ta No. 97 ((2016) &5 A R Atk
97 =) (Supreme People’s Court) (2017) 34 GUIDE ON FOREIGN-RELATED COMMERCIAL AND MARITIME
TRIAL GH9NFEBEFTHIES) 55; Reply Letter to Shandong Province High Court’s Request for
Instructions Concerning Hailong Yachts Project (China) Co., Ltd’s Request for Recognition and
Enforcement of Arbitration Award Issued in the UK (R AR ZEREATFUERESBARERRE R
BB (FE) BRASBEEFERKIANITEE MRBA—RNERNE H), (2017) Zui Gao Fa Min
Ta No. 114 ((2017) &5 %R f 114 =) (Supreme People’s Court) (2018) 36 GUIDE ON FOREIGN-RELATED
COMMERCIAL AND MARITIME TRIAL (G5 9MNE /8= F H35S) 52; Reply Letter to Hebei Province High

Court’s Request for Instructions Concerning Chinalco Peru Company’s Request for Recognition and
Enforcement of Arbitration Award No. 19646/AGF/RD Issued by ICC International Court of Arbitration

(BREARERXTIILESRARERS T ERET WA S RIFERINIFITERE S MRk
19646/AGF/RD S FH L —ZHIERAE H), (2018) Zui Gao Fa Min Ta No. 175 ((2018) &x& AR ML
175 =) (Supreme People’s Court) (2018) 37 GUIDE ON FOREIGN-RELATED COMMERCIAL AND MARITIME
TRIAL GFSMNEEBERHHIES) 89.



lower level Chinese courts would decide to enforce a foreign award and thus not report to
the SPC, the vast majority of foreign awards submitted before Chinese courts in the past
few decades have been recognized and enforced in accordance with the New York
Convention.®

Despite the SPC’s overall pro-arbitration stance, its approach to the scope of an
arbitration agreement is strangely not arbitration friendly at all. Over the last two decades,
the SPC has made a series of decisions regarding the scope of an arbitration agreement.
These cases involved different scenarios, such as enforcement of arbitration agreements,
set-aside of Chinese arbitration awards, and recognition and enforcement of foreign awards.
While the SPC has applied different laws in these cases, including various articles of the
PRC Arbitration Law, PRC Civil Procedure Law, and the New York Convention, the key
legal questions and grounds were similar.® They all focused on whether the relevant
disputes fell within or outside the scope of the arbitration agreement between the parties.
Because the Chinese arbitration legislation, similar to most other national arbitration
statutes in the world, has not specifically provided for the precise scope of an arbitration
agreement, the outcome of these issues ultimately depended on how broadly the SPC
interpreted scope under different circumstances. This paper has chosen to discuss a number
of SPC decisions that are most representative, including some of those recently decided
and published. *® By looking at these cases, one can have a thorough understanding of how
the SPC has consistently conceptualized scope and applied the relevant doctrines in its
judicial practice. Sadly, however, the SPC’s jurisprudence on this specific issue has not
been satisfactory. It has consistently interpreted an arbitration agreement’s scope narrowly.
This position clearly runs against the trend firmly adopted in arbitration friendly
jurisdictions to interpret scope broadly and the otherwise pro-arbitration stance that the
SPC has itself taken.

The SPC’s problematic position on scope has significant consequences. The scope of
an arbitration agreement has a direct impact on an arbitral tribunal’s jurisdiction. By
interpreting scope narrowly, the SPC has drastically restricted, and often denied, an
arbitrator’s jurisdiction. This has hampered many parties’ dispute resolution processes, and
has forced them to either abandon arbitration altogether or split their disputes between
litigation and arbitration. This has substantially added to the complexity and the difficulty
for parties to resolve their disputes in an efficient and effective manner. Furthermore, this
may cause a chilling effect for businesses who intend to trade with a Chinese party or invest
in China. These entities will have to stay cautious and alert to this bizarre rule under
Chinese law in their attempts to avoid potential pitfalls. Consequently, the unnecessary

33 See Gao Xiaoli, ‘Chinese Courts Have Taken a Positive Attitude Towards Arbitration’ (China
International Commercial Court, 15 May 2018) <https://cicc.court.gov.cn/html/1/219/199/203/1056.htmI>
accessed 15 January 2025.

3 See United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958),
art V.1.c (New York Convention); PRC Arbitration Law (n 27), art 58(2); The Civil Procedure Law of the
People’s Republic of China, art 291(4).

% See Section III for details.



transaction cost and the resulting uncertainty may damage the reputation of the Chinese
arbitration legal framework and in turn have an adverse effect on international trade and
investment activities related to China.

It is extremely difficult to comprehend the SPC’s bizarre position and the mistakes it
has persistently made. They firstly cannot be the result of an intentional choice made by
the SPC. Doing so would directly contradict the SPC’s painstaking and consistent efforts
to maintain a pro-arbitration image of the Chinese judiciary in the past few decades. There
is no evidence to suggest that the SPC has intended to deviate from this overall strategy.
On the contrary, all information has clearly indicated that it plans to continue on this path.
In addition, because these cases were decided during the same period when the SPC made
many other pro-arbitration decisions, it would not be sensible to assume that the SPC was
trying to sabotage its own efforts. It would therefore be logical to view this as an anomaly
in an otherwise consistently pro-arbitration stance that the SPC has firmly adopted. As a
result, one would wonder why the SPC has taken this strange and problematic approach
towards the scope of an arbitration agreement.

Absent a policy reason, or another reasonable alternative explanation, for the SPC to
take this problematic approach, the only sensible understanding is that it has made a series
of genuine mistakes in a consistent manner. A closer look at the cases reveals that the SPC
has fundamentally misconceptualized the scope of an arbitration agreement. The SPC
mistakenly equated the scope of an arbitration agreement with the boundaries of the
contract that contained the arbitration clause (container contract). This has further caused
the SPC to adopt two erroneous doctrines on scope. First, the SPC has developed a literal
approach of interpretation that focused on the exact meaning of an arbitration agreement’s
wording. Under this approach, the SPC interpreted scope extremely narrowly to cover only
those issues included in the container contracts, but not those that might extend beyond
their boundaries. Second, the SPC has been confused between the existence and the scope
of an arbitration agreement, two very different legal concepts, and failed to distinguish
them from each other. As a result of this, the SPC has frequently refused to enforce an
arbitration agreement or award by holding that the dispute fell outside the scope of the
arbitration agreement, when it should have done so by finding that no arbitration agreement
existed between the parties. The SPC has made this mistake consistently in cases involving
a non-signatory party to the contract. This meant that the SPC has applied the New York
Convention and the relevant Chinese law wrongly.

Even more shockingly, the SPC’s problematic position on the scope of an arbitration
agreement is almost completely unnoticed in both legal practice and academia. There is no
discussion of this issue whatsoever among literature in both Chinese and English. As a
consequence of this neglect, the SPC is regrettably still continuing its mistakes, which can
be seen from its recently published decisions. This further reflects a knowledge deficit in
the wider Chinese academia. The concept of an arbitration agreement’s scope very rarely
forms a standalone subject of analysis in existing literature. Instead, relevant discussions



often take place under the broader question of arbitrators exceeding their powers.*® This
latter topic, however, may involve issues that are not always necessarily related to scope,
and is widely recognized as unclearly defined under Chinese law.®” Consequently, these
discussions often do not focus on the scope of an arbitration agreement and sometimes
even fail to mention it altogether. 3® Therefore, the scarce exposure and inadequate analysis
of an arbitration agreement’s scope in the literature reflects a lack of thorough
understanding of this crucial issue among Chinese legal scholars and practitioners. Against
this background, it is no wonder that when it came to the issues related to the scope of an
arbitration agreement, the SPC was not able to grasp the relevant concepts accurately or
apply the doctrines correctly in its decisions.

As aresult, this paper first aims at identifying the SPC’s misconception and erroneous
doctrines for the first time among all literature. It will analyze the cases that the SPC has
decided in the past two decades in relation to the scope of an arbitration agreement, and
establish that the SPC’s misconception has led to these problematic and wrong decisions.
This will make a significant contribution to the academic discussions on how the scope of
an arbitration agreement should be correctly conceptualized and understood under Chinese
law. Secondly, by pointing out the mistakes that the SPC has been making consistently
regarding the scope issues, this paper will hopefully help the SPC correct its misconception,
so that it will have a chance to rectify its errors and bring itself in line with its counterparts
in pro-arbitration jurisdictions. This will also consolidate the otherwise pro-arbitration
stance that the SPC has established and maintained. Thirdly, this paper will educate the
entire Chinese legal academia and arbitration field about the correct concept of an
arbitration agreement’s scope. This will raise awareness of the issue as well as its
importance across China, and pave the way for further improving the Chinese arbitration
legal system. China is currently in the process of amending the PRC Arbitration Law. Given
that national arbitration statutes usually do not specifically provide for how scope should

% See, eg, Wenjun Chen and Lianbin Song ([ X &, RiER), ‘A Case Study of Refusals to Recognize and
Enforce Arbitral Awards Due to “Over Awarding” (& “BF B4 & IA S TR RN =/ 247)
(2006) 3) Beijing Arbitration Quarterly (Ft Z %K) 111; Jianging Di and Qiang Yao (JXZE X, #k5R),
‘Findings of “Over Awarding” by the Judiciary in International Commercial Arbitration: A Commentary on
the Applications for Recognition and Enforcement of Foreign Arbitral Awards (E RS (hEFIR B
A TR BTSN B R 44 BIFAT)” (2016) 3 Tianjin Legal Science (K78
352 99; Jiyong Zhou (E]4£ H), ‘A Study of the Issue of “Over Awarding” in Arbitration ({PFFBFEE
B B 5T) (2017) 11 Legal System and Society (R & 53t<) 111.

37 See, eg, Yi Zhang (3k%%), ‘Some Thoughts on Perfecting the Judicial Supervision of “Over Awarding”
Among Arbitral Awards in China (I) (R T EH E MR ARBRSERENETEE (L) )
(2013) 4 Arbitration Study ({HF#T52) 35, 37; Hao Wang (E4F), ‘An Empirical Study of the Findings of
“Over Awarding” in the Judicial Review of Foreign Arbitral Awards (SPE{HEFIREEFTE R BRI
EBELUFD#)° (2019) 4 Journal of Law Application (3%5{#1& F) 108, 117-18; Jianhua Chen ([RiE1E),
‘Finding of “Over Awarding” in International Commercial Arbitration: From the Perspective of Judicial
Practice (EIFR BRI ER B BB FINE—ET AL EMA) (2021) 2 Commercial
Arbitration & Mediation (P H 5 1B&) 105, 108-09.

3 See, eg, Shaojie Chi (IR/D'7R), ‘About Over Awarding (%1% 8% [5]&)’ (2012) Beijing Arbitration
Quarterly (JEZR{H3L) 77.




be precisely interpreted, the proposed legislative amendment drafts have unsurprisingly not
included this exact issue.>® Nevertheless, this paper, as a part of a larger project, will have
a significant impact on the future improvement of the entire Chinese arbitration legal
framework by advancing the relevant debates and discussions that are crucial for this
purpose. Finally, this paper’s influence in the above areas will ultimately enable the
Chinese arbitration legal system to align more closely with the international framework
based upon the New York Convention. This will provide important safeguards for the
continuous economic growth and development across the globe.

Section Two of this paper will introduce the concept of an arbitration agreement’s
scope. It will discuss the international trend, particularly in pro-arbitration jurisdictions, for
courts to adopt a presumptive rule under which they interpret scope broadly to cover all
disputes related to the contract between the parties. It will also examine the clear distinction
between the existence and the scope of an arbitration agreement. Section Three will
analyze a series of SPC decisions made in the last two decades that focused on the scope
of an arbitration agreement. It will identify the misconception held by the SPC regarding
scope, and how it directly caused the SPC to adopt two erroneous legal doctrines related to
the issue. Under these erroneous approaches, the SPC has made many problematic
decisions, in which it has interpreted scope narrowly and wrongly applied the New York
Convention and Chinese law. Section Four will argue that the SPC should correct its
misconception and mistakes. Doing so will enable the SPC to interpret scope broadly while
still reserving sufficient chances to review an arbitrator’s jurisdiction when needed. This
will bring the SPC’s position on scope in line with the international trend adopted by courts
in pro-arbitration jurisdictions, and will consolidate the SPC’s otherwise pro-arbitration
stance. Section Five will conclude the paper.

I1. THE SCOPE OF AN ARBITRATION AGREEMENT
A. Broad Interpretation of Scope

The scope of an arbitration agreement is a key issue that determines an arbitrator’s
jurisdiction.*® An arbitrator will not have authority to hear or decide a dispute unless it falls
within the scope of, or can be covered by, the arbitration agreement between the parties.*!
The precise boundaries of the scope hinge on how arbitrators, and ultimately judges,
interpret the arbitration agreement, and whether they do so in a board or narrow manner.*?
Luckily nowadays around the world, courts usually interpret the scope of an arbitration

39 See Ministry of Justice (S)35&R), ‘Consultation Draft of the Proposed Revisions of the PRC Arbitration
Law (BN RA T2 (#537) AE S EILFD) <https://npeobserver.com/wp-
content/uploads/2020/11/Arbitration-Law-2021-Draft-Revision.pdf > accessed 15 January 2025 (China);
Ministry of Justice (T]3%%&R), ‘Revision Draft of the PRC Arbitration Law (1 1EA R L HIF1#35(151T
E Z£)" <https://npcobserver.com/wp-content/uploads/2024/11/Arbitration-Law-Draft-Revision.pdf>
accessed 15 January 2025 (China).

40 See Varady and others (n 15) 128.
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10



agreement broadly.*® When one of the parties tries to cast doubt on whether the disputes
between them, or certain issues involved in those disputes, can be covered by their
arbitration agreement, courts usually make their determination based on an assumption that
they would fall within its scope, unless there is clear evidence to the contrary.*

This pro-arbitration presumption, however, had not always been the standard practice
from a historical perspective. There was indeed a time in the past when not all courts were
willing to adopt this expansive approach. In particular, courts in common law jurisdictions
traditionally focused on the language used in an arbitration agreement to determine its exact
scope.®® They often paid special attention to whether the parties had used “broad” or
“narrow” wording. For instance, US courts have held that an arbitration agreement, which
referred to “any disputes arising under” an agreement or contract, had a narrow scope,*®
and could therefore only cover issues “relating to the interpretation and performance of the
contract itself”.*" If, however, the arbitration agreement used phrases such as “arising out
of”, “relating to”, or “in connection with the contract”, the courts would have no difficulty
to find a broad scope that covered all relevant disputes in the case.*® English judges had
also once adopted a similar approach.*®

Unfortunately, however, interpreting an arbitration agreement’s scope narrowly would
quickly lead to unwelcome consequences. In Mediterranean Enterprises Inc v Ssangyong
Corp for example, Mediterranean Enterprises Inc (MEI) made six claims against
Ssangyong: breach of contract and breach of fiduciary duty (counts 1, 2 and 4), inducing
and conspiracy to induce breach of contract (count 7), quantum meruit (count 8), and
conversion of documents (count 9).°° The US Court of Appeals for the Ninth Circuit,
applying a narrow interpretation of the arbitration agreement’s scope, sent counts 1, 2 and
4 to arbitration, but not counts 7, 8 and 9.%! The court affirmed the district court’s decision
to stay the proceeding on those latter counts and wait for the arbitration to conclude first.>?
This bifurcated method was clearly not the most efficient way to resolve the entire dispute
between the parties, given the intertwining nature of those relevant issues. Even the court
itself recognized that arbitrators, when adjudicating on counts 1, 2 and 4, would likely need
to decide issues that might affect the court’s future determination of counts 7, 8 and 9.53 |t
therefore suggested that those relevant parts of the award, if clearly exceeding the scope of

43 See Blackaby, Partasides and Redfern (n 5) para 2.74.

4 See Born (n 1) 1432.

4 See Andrew Tweeddale and Keren Tweeddale, Arbitration of Commercial Disputes: International and
English Law and Practice (OUP 2005) 165-68.

46 See, eg, In re Kinoshita & Co 287 F 2d 951, 953 (2d Cir 1961); Sinva Inc v Merrill Lynch Pierce Fenner
& Smith Inc 253 F Supp 359, 364 (SDNY 1966); Mediterranean Enterprises Inc v Ssangyong Corp 708 F
2d 1458, 1464 (9th Cir 1983).

47 See Mediterranean Enterprises Inc v Ssangyong Corp 708 F 2d 1458, 1464 (9th Cir 1983).

8 See, eg, Prima Paint Corp v Flood & Conklin Mfg Co 388 US 395, 398 (1967); Sweet Dreams Unlimited
Inc v Dial-A-Mattress Int'l Ltd 1 F.3d 639, 642 (7th Cir 1993).

49 See, eg, Heyman v Darwins [1942] AC 356, 383 (Lord Wright), 399 (Lord Porter).

%0 See Mediterranean Enterprises Inc v Ssangyong Corp 708 F 2d 1458, 1461 (9th Cir 1983).

51 See ibid 1465.

52 See ibid 1465.
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the arbitrators’ authority, would not be given effect by the court later on.%* It could
therefore be reasonably foreseen that the bifurcation would make the whole dispute
resolution process extremely difficult and complex. It would first and foremost lengthen
the time needed, thereby increase costs for the parties. Complications might also arise if
arbitrators and judges reached different or contradictory conclusions. In any event, it would
be hard to imagine any parties acting in good faith, particularly those engaging in
commercial activities, would welcome this situation.®® Instead, an interpretation of the
arbitration agreement that results in a “one-stop” dispute resolution proceeding would be
consistent with party intention and business common sense.*

As aresult, courts around the world, at least those in pro-arbitration jurisdictions, have
mostly shifted to a broad interpretation of scope in recent years. While there are still
sporadic occasions where a US court has continued to interpret the wording “arising under
the contract” narrowly,>’ the majority of them have indicated a clear opposition to the
narrow approach and instead applied the pro-arbitration presumption to interpret even such
language broadly.%® The US Supreme Court has firmly, and repeatedly, held that under the
US Federal Arbitration Act, any doubts concerning the scope of arbitrable issues should be
resolved in favor of arbitration.>® The highest court in the UK has also been clear that
business common sense should lead to a broad reading of scope:

[T]he construction of an arbitration clause should start from the assumption that the
parties ... are likely to have intended any dispute arising out of [their contract] to be
decided by the same tribunal ... unless the language makes it clear that certain
questions were intended to be excluded from the arbitrator’s jurisdiction.®°

Since then, English courts have abandoned their conventional approach and adopted
this clearly pro-arbitration presumption in many later decisions.®! In a similar fashion,
Canadian, Australian, and Hong Kong courts have also deviated from focusing on the exact
meaning of an arbitration agreement’s wording, but instead supported a presumptively

% See ibid 1465.

% See Born (n 1) 1425; Lew, Mistelis and Kroll (n 3) para 7-67.

% See Born (n 1) 1425; Lew, Mistelis and Kroll (n 3) para 7-67.

5" See, eg, Cape Flattery Ltd v Titan Mar LLC 647 F 3d 914, 924 (9th Cir 2011)
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Access Ctr LLC v RMS Lifeline Inc 638 F 3d 367, 381 (1st Cir 2011); Cyganiewicz v Sallie Mae Inc 2013
WL 5797615, 4 (D Mass 2013).

% Eg, Moses H Cone Memorial Hospital v Mercury Constr Corp 460 US 1, 24-25 (1983); Mitsubishi
Motors Corp v Soler Chrysler-Plymouth Inc 473 US 614, 626 (1985); First Options of Chicago Inc v
Kaplan 514 US 938, 945 (1995).

80 See Fiona Trust v Privalov [2007] UKHL 40, [2007] 4 All ER 951 [13].

81 See, eg, Sulamerica Cia Nacional de Seguros SA v Enesa Engenharia SA [2012] EWCA Civ 638, [2013]
1 WLR 102; Terre Neuve Sarl v Yewdale Ltd [2020] EWHC 772 (Comm), [2020] 3 WLUK 444; Enka
Insaat Ve Sanayi AS v OOO Insurance Company Chubb [2020] UKSC 38, [2020] 1 WLR 4117; Tugushev v
Orlov [2021] EWHC 926 (Comm), [2021] 2 Lloyd’s Rep 205.
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broad interpretation of scope.®? The rationale behind this shift is to make sure that parties
may use arbitration as a “one-stop” forum to resolve all the related disputes between them.
This is the only commercially sensible arrangement that parties would want to make,
because no reasonable business person would rather choose to have separate, time-
consuming, costly, and possibly inconsistent parallel proceedings.®®

In comparison, courts in civil law jurisdictions generally shy away from a detailed
analysis of an arbitration agreement’s wording, but focus instead on parties’ common intent
when examining the jurisdiction of an arbitrator.%* Under this approach, and similarly out
of respect for business common sense, they usually interpret scope broadly.®® For example,
Swiss courts routinely read the scope of an arbitration agreement in an expansive manner
to meet the needs of international commerce.®® German courts also engage in a liberal
reading of scope to avoid splitting a dispute into different proceedings.®” French courts
similarly tend to interpret the scope of an arbitration agreement broadly.®® As a result, it is
safe to say that nowadays in the world, particularly in those pro-arbitration jurisdictions,
courts usually interpret the scope of an arbitration agreement broadly to cover all disputes
related to the contract between the parties.

B. Differences between Scope and Existence

Issues surrounding an arbitrator’s jurisdiction can become thorny when a dispute
involves multiple contracts, between the same or different parties, that may not all contain
the same arbitration clause or even an arbitration clause at all.®® Controversies may arise
when one party tries to arbitrate with another by resorting to an arbitration clause in one of
those contracts. For example, a party, which has initiated arbitration based on an arbitration
clause within a contract (the first contract), may have included claims related to another
contract (the second contract) that does not contain such a clause. Adopting a pro-
arbitration presumption, courts will interpret the scope of the arbitration clause broadly to
include all disputes related to the first contract. Under these circumstances, if there is a
sufficiently close relationship between the two contracts, courts may feel comfortable to

62 See, eg, Onex Corp v Ball Corp 1994 CarswellOnt 228, 7-10 (Ontario Ct Justice); Hancock Prospecting
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hold that arbitrators have good jurisdiction to hear the entirety of the dispute, because
claims under the second contract are related to the first contract and therefore would fall
within the arbitration clause’s scope as expansively interpreted.’

A difficulty, however, may arise if the contracts are concluded between different
parties.”* Arbitration’s consensual nature decides that it can only take place between the
parties to an arbitration agreement, except in rare situations where courts find that a non-
signatory should nonetheless be bound by the agreement in accordance with doctrines such
as group of companies, agency, assumption, succession, and so on.’? As a result, it is
usually difficult for arbitrators to exercise jurisdiction over a non-signatory party to the
arbitration agreement. In the above example, if the respondent in the case is found to be a
party only to the second contract, but not the first one, the claimant will encounter
significant difficulties to persuade the courts to hold that the arbitration clause in the first
contract should bind the respondent. The key issue in this situation is whether an arbitration
agreement exists between the two parties.”® The scope of the arbitration agreement is not
relevant, because no matter how broad its scope is, the arbitration agreement cannot bind
an entity that is not a party to it. "*

It is therefore very important to distinguish between the existence and the scope of an
arbitration agreement. These are two distinct issues that are fundamentally different in
nature. ™ Existence refers to the threshold question of whether there is an arbitration
agreement between the parties.’® Only when that is established, one would need to ask
whether the current dispute between the parties falls within the scope of that arbitration
agreement.’” As a result of this distinction, courts treat these two issues differently. While,
as mentioned above, courts around the world adopt a broad interpretation of scope that
presumably covers all disputes between the parties, they are much more cautious when
dealing with existence and will not assume that an arbitration agreement exists between the
parties. ® Instead, courts usually apply general contract law rules and principles to
determine whether the parties have formed an arbitration agreement between them.’® As an
example, the US courts will only apply the pro-arbitration federal policy when interpreting
the scope of an arbitration agreement, but not when deciding whether an arbitration
agreement exists between the parties.®
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In addition, the New York Convention clearly distinguishes between these two issues.
While the Convention undoubtedly recognizes the importance of existence and scope by
including both of them as possible grounds to reject the recognition and enforcement of an
award, it provides for them separately. Article V.1.a allows a national court to refuse to
recognize and enforce a foreign arbitration award if there is no arbitration agreement
between the parties, while Article V.1.c authorizes a court to do so if the dispute in the case
falls outside the scope of the arbitration agreement.®! In other words, Article V.1.a deals
with the complete absence of an arbitrator’s jurisdiction, while Article V.1.c concerns an
arbitrator’s excess of jurisdiction.®? As a result, these provisions clearly set the two issues
apart, and courts should apply them to existence and scope respectively, if needed. In any
event, issues involving an arbitration agreement’s non-existence should be governed by
Article V.1.a of the New York Convention, and not by Article V.1.c.

As a summary, courts in pro-arbitration jurisdictions usually adopt a presumptive rule,
under which the scope of an arbitration agreement is interpreted broadly to include all
disputes between the parties unless otherwise agreed. However, if the dispute relates to a
non-signatory party, the courts will use caution to decide whether an arbitration agreement
exists between the relevant parties. This existence issue is separate, and should be
distinguished, from the scope issue. In case a court finds that no arbitration agreement
exists between the parties, it may refuse to recognize and enforce a foreign award under
Article V.1.a, rather than Article V.1.c, of the New York Convention.

I11. THE SPC’s MISCONCEPTION OF SCOPE AND THE RESULTING MISTAKES
A. Equating Scope with Boundaries of Contract

Over the past two decades, the SPC has consistently interpreted the scope of an
arbitration agreement narrowly. This position clearly ran against the international trend to
interpret scope broadly, as well as the otherwise pro-arbitration stance that the SPC has
itself taken. It was also perplexing, because there was no apparent reason for the SPC to do
so. A closer look at the SPC’s decisions, however, has revealed its fundamental
misconception of scope. The SPC has misconceptualized the scope of an arbitration
agreement by mistakenly equating it with, or confining it within, the boundaries of the
contract that contained the arbitration clause (container contract). As a result, the SPC has
not been willing to support an arbitrator’s jurisdiction over a dispute unless that dispute
only concerned the rights and obligations under the container contract itself. If a dispute
involved issues outside the container contract, the SPC would likely hold that the dispute
fell outside the scope of the arbitration clause. This might occur if two parties had a dispute
that arose from a contract or transaction that was separate from but related to the container
contract, or if the dispute involved a non-signatory party to the container contract.

81 See New York Convention (n 34), arts V.1.a & V.1.c.
82 See, eg, van den berg (n 6) 312, 317-318, 321; Born (n 1) 3881-82, 3885.
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Due to this misconception, the SPC has adopted two erroneous legal doctrines on scope
issues in the above two scenarios. First, because the SPC assumed that the scope of an
arbitration clause could not extend beyond the boundaries of the container contract, it
interpreted scope extremely narrowly to cover only those issues included in the container
contract, but not those related to it. For this purpose, the SPC has developed a literal
approach of interpretation, under which it focused on the exact meaning of the arbitration
agreement’s wording, and would not give it an expansive reading unless parties specifically
used very broad language. Second, the SPC has been confused between the existence and
the scope of an arbitration agreement. When it dealt with a case involving a non-signatory
party, the SPC frequently rejected the enforcement of an arbitration agreement or award by
finding that the relevant dispute fell outside the scope of the arbitration agreement, while
in fact it should have done so by holding that no arbitration agreement existed between the
parties. The following sections will discuss the SPC’s two erroneous doctrines in detail, by
analyzing a series of representative decisions that it has made over the past two decades.

B. Narrow Interpretation of Scope with a Literal Approach

By confining scope within the boundaries of the container contract, the SPC was often
unwilling to allow arbitrators to decide issues that might potentially extend beyond the
rights and obligations provided under the container contract. For this purpose, it has
interpreted scope narrowly by developing a literal approach similar to those that the US
and UK courts had adopted historically. Under this approach, the SPC has put great
attention to the exact wording of an arbitration clause to determine its exact scope.

For example, in 2017 the SPC instructed courts in Guangdong Province to set aside an
arbitration award made in Shenzhen after holding that parts of the award fell outside the
scope of the arbitration agreement.®® The Property Management Contract in this case
contained an arbitration clause, according to which all disputes “arising from the
performance of the contract” should be resolved by arbitration.®* The arbitrators later
decided, among other claims, that the claimant should pay the respondent for the services
rendered before the contract was concluded, presumably because the contract provided that
the respondent “shall coordinate and deal with any historical issues related to the property’s

8 See Reply Letter to Guangdong Province High People’s Court’s Request for Instructions Concerning the
Application to Set Aside the Arbitration Award Between Applicant Yang Xyun and Respondent Shenzhen

Lianma Property Management Co Ltd (RS ARZER XTI RESEARZRBRPIBEADEZ 5HEH
BARYITE DY L EIEF R S RIEHEE hREURA— RIFRMNEH), (2017) Zui Gao Fa Min Ta Zi
No. 117 ((2017) &5 xR fth=5 117 5) (Supreme People’s Court) (2017) 35 GUIDE ON FOREIGN-
RELATED COMMERCIAL AND MARITIME TRIAL (9N =8 E & $155) 132, 132-33 (Yang Xyun Reply

Letter).
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management”.®> The SPC, however, focused on the literal meaning of the words “arising
from the performance of the contract” and held that the arbitrators only enjoyed jurisdiction
over disputes that occurred when the contract was being performed.®® As a result, the SPC
concluded that the relevant parts of the award concerning services rendered before the
contract’s conclusion fell outside the scope of the arbitration clause, despite that these
services were clearly covered under the terms of the contract.®” This indicated that the SPC
has interpreted scope in an extremely narrow way, even to an extent narrower than the
boundaries of the container contract. In any event, this approach has undoubtedly
demonstrated the SPC’s intention to restrict the scope of an arbitration agreement by
relying on the literal meaning of its wording.

Similarly in 2019, the SPC interpreted another arbitration agreement narrowly based
on its wording’s literal meaning. In this case, two parties agreed on “[a]rbitration in Hong
Kong and English law to apply” in a charterparty.®® Disputes later broke out between them,
and one party applied to the Xiamen Maritime Court for seizure of vessel.2® The other party
alleged that the application to seize vessel was made wrongfully, and further claimed for
damages in arbitration.®® The two parties disagreed on whether this tort claim should be
decided by the arbitrator or the court, with the key issue being the scope of the arbitration
clause.” One party argued that the arbitration clause did not use broad wording such as
“any disputes related to or in connection with” so its scope should be given a narrow
understanding, while the other submitted that the clause used typical language seen in
charter parties and therefore should be interpreted to have the same meaning with the
allegedly broader wording from the perspective of business common sense.?? The SPC held
that the clause reflected a “general agreement on arbitration” between the parties, and
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should cover both contractual and tort claims based on “a usual understanding”.®® Oddly
however, the SPC has deduced a narrow scope from the clause’s wording, and held that
disputes submitted to arbitration should “arise from the contractual rights and obligations”,
and “relate to [their] exercising or performance”.®* It went on to explain that “although the
alleged tortious act did relate to the contract to a certain extent”, it was “not subject to the
rights and obligations under the contract” and “did not result from exercising the rights or
performing the obligations under the contract”.® As a result, the SPC concluded that the
dispute in this case fell outside the scope of the arbitration clause.”

This was clearly a very narrow interpretation of scope. As the SPC acknowledged, the
seizure of the vessel was clearly related to the contract, so it was quite difficult to
understand how it would not fall within the scope of arbitration clause based on a “general
agreement” between the parties or a “usual understanding” of their intention. This
interpretation essentially meant that the SPC has adopted a presumption that a general
agreement between the parties should have a narrow scope and only cover disputes that
would arise from exercising the rights or performing the obligations under the container
contract. Under this presumption of narrow scope, the SPC would only interpret scope
expansively when an arbitration agreement explicitly used broad language. It has, for
example, enforced an arbitration clause which provided that “any disputes arising out of or
in connection with this contract” shall be resolved by arbitration.®” Although lower level

9 See Shuntai Reply Letter (n 88) 26.

% See ibid 26.

% See ibid 26.

% See ibid 26. The SPC went on to find that the parties did not otherwise reach an agreement to arbitrate
after the dispute arose, and therefore decided to reject the tribunal’s jurisdiction. This paper focuses on the
scope issue, so will not analyze the other reasons given by the SPC. In any event, whether the parties have
reached another agreement to arbitrate after the dispute arose is not relevant to the current analysis, because
regardless of the answer to that question, the SPC should have found that the dispute fell within the scope
of the arbitration agreement and therefore upheld the tribunal’s jurisdiction.

97 See Reply Letter to Shandong Province High People’s Court’s Request for Instructions Concerning the
Appeal over Jurisdictional Objections in the Contractual Dispute Between Appellant Southeast Asia Group
Investment Development Co Ltd, Appellee Shandong State-Owned Assets Investment Holding Co Ltd, and
Third Party in the Original Case Malong Construction Co Ltd, Southeast Asia Shaofu Development Co Ltd,
and Southeast Asia (China) Construction Co Ltd, and Southeast Asia Strategy Co Ltd (‘e A R LR X T
MNUFRESEARERSE LIFARBIRARARRER AT SHEFALREEERTRAER
BRASEFEFEADGEERARAS. REIEELXRERAE. FEL(FE)EEZERL
3. FETRRARLIERUDEENFW LIF—RIETHNEX), (2018) Zui Gao Fa Min Ta Zi
No. 53 ((2018) TR & xR Mth 5 53 S) (Supreme People’s Court) (2018) 37 GUIDE ON FOREIGN-RELATED
COMMERCIAL AND MARITIME TRIAL (G5 5NEE i E R H355) 30, 31 (Southeast Asia Reply Letter).

18



courts in the case raised doubts on the scope issue,” the SPC pointed to the wording of the
arbitration clause and held that it was sufficiently broad to cover the disputes in the case.*

These cases have demonstrated that the SPC has been extremely reluctant to interpret
the scope of an arbitration agreement broadly. It tended to restrict an arbitrator’s
jurisdiction within the boundaries of the container contract, namely, the SPC was only
willing to allow an arbitrator to decide the issues regarding the parties’ rights and
obligations under the container contract. For this purpose, the SPC usually focused on the
literal meaning of the wording used in an arbitration agreement, and would not make an
expansive interpretation unless parties specifically used very broad language. This stood in
stark contrast to the international trend to interpret scope broadly to cover not only the
issues under the container contract, but essentially all disputes between the parties that were
related to it. This problematic approach has further manifested the SPC’s misconception of
scope, namely it mistakenly equated the scope of an arbitration agreement with the
boundaries of its container contract.

C. Confusion between Existence and Scope

Apart from focusing on the literal meaning of an arbitration agreement’s wording and
interpreting it narrowly, the SPC and other Chinese courts have been extremely wary of
scope issues when dealing with multi-party disputes. Under its misconception that equated
the scope of an arbitration clause with the boundaries of the container contract, the SPC
usually interpreted scope narrowly to the effect that the arbitration clause would not cover
any disputes arising out of another contract, even when the other contract was clearly
related to the container contract. Accordingly, the SPC would set aside or refuse to
recognize and enforce an award if any part of that award dealt with a contract other than
the container contract. In truth, the SPC’s key concern in this scenario focused on the
possible non-existence of an arbitration agreement between the parties in dispute. This
could explain its guarded attitudes towards a non-signatory party to an arbitration
agreement. Due to the misconception, however, the SPC usually framed the issue as falling
outside the scope of the arbitration agreement, rather than holding that no arbitration
agreement existed between the parties in dispute. Put differently, the misconception has
caused the SPC’s confusion between existence and scope, two very different legal concepts.
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This confusion could be found consistently in the SPC’s decisions over the past two
decades. In 2003, for instance, the SPC instructed courts in Anhui Province to reject an
award’s enforcement under the New York Convention after finding that it fell outside the
scope of the arbitration agreement.'® In this case, Gerald Metals Inc (GMI) requested
courts in Anhui to recognize and enforce a London award against Wuhu Smelting Plant
(WSP) and Wuhu Hengxin Copper Group Co., Ltd (Hengxin) according to the New York
Convention.'® The SPC agreed with the Anhui High Court’s opinion that Hengxin was not
a party to the arbitration agreement, because the contract in the case was concluded only
between GMI and WSP.1%? As a result, the SPC approved the Anhui High Court’s request
to reject the award under the New York Convention.%® Bizarrely, however, while this was
a classic non-existence situation, namely there was no arbitration agreement between GMI
and Hengxin, which should have fallen under Art V.1.a of the New York Convention, the
SPC and the Anhui High Court refused the award’s recognition and enforcement by relying
on Art V.l.c and holding that the dispute fell outside the scope of the arbitration
agreement. %4

Similarly in 2006, the SPC approved the Shanghai High Court’s request to set aside a
CIETAC award after finding it out of scope.'®® In this case, Jiangyin Qingmaman
Automobile Plastic Parts Co., Ltd (Jiangyin) and Jichua Industrial Co., Ltd (Jichua) entered
into a sales contract of an automatic production line (Contract 96).1% When the automatic
production line later turned out defective, the two parties tried to salvage the deal by
sourcing necessary replacement equipment, although those successive agreements were
concluded between their affiliated companies rather than themselves. %" After they
subsequently submitted the dispute to arbitration, the tribunal found that all those contracts
were in fact related to one another, and decided the case based on the arbitration clause in
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the Contract 96.1% Upon review, however, the SPC set aside the award, holding that it has
exceeded the scope of the arbitration clause because the arbitrators adjudicated on the rights
of the entities that were not a party to the clause.%®

Afterwards in 2013, a Chinese court in Wuxi, Jiangsu Province refused to recognize
and enforce an English award under the New York Convention.!® Although the SPC’s
instructions in this case were not made public, it could be safely assumed that the SPC
approved this outcome due to the report system and also because the SPC specifically
endorsed this decision in an article that it has recently published.!! The Wuxi court based
its refusal of the award’s recognition and enforcement on the finding that one of the
respondents in the case was not a party to the contract at dispute and therefore the
arbitration agreement could not bind that party.}'2 The court, however, framed this as a
scope issue and cited Art V.1.c of the New York Convention, rather than identifying it as a
non-existence issue and relying on Art V.1.a.1'® The SPC very clearly agreed with and
approved of this approach.*

Later in 2018, the SPC once again instructed the Guangdong High Court to refuse to
recognize and enforce a Korean award based on Art V.1.c of the New York Convention.!!®
This case involved a similar situation, in which both the Guangdong High Court and the
SPC found that the party against whom the award was sought to be recognized and enforced
was not a party to the contract or the arbitration clause in the dispute.!'® Interestingly, the
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Guangdong High Court requested to reject the award under Art V.1.a of the New York
Convention, which would, in fact, have been the correct decision.''’ Strangely, however,
the SPC instructed the Guangdong High Court to do so under Art V.1.c.!8

The SPC has stayed consistent with this approach in one of its most recent decisions
on scope, which was made in 2019 but not published until 2022.11° In this case, Yili’ai New
Energy Technology (Tianjin) Co., Ltd (Yili’ai) and Beijing Wanyuan Industrial Co., Ltd
(Wanyuan) entered into a Purchase and Sales Contract.'?° The contract contained a series
of annexes, among which Annex 7 was a Letter of Guarantee.'?! Equipaggiamenti
Elettronici Industriali S.R.L (EEI),'?2 the parent company of Yili’ai, signed the Letter of
Guarantee, promising to guarantee the full performance of the Purchase and Sales Contract
and be jointly liable together with Yili’ai.!?® Disputes later broke out between the parties,
and Wanyuan initiated arbitration against Yili’ai and EEI at CIETAC.!?* After hearing the
case, the arbitrators decided against the two respondents and awarded damages for
Wanyuan.?® The SPC instructed courts in Beijing to set aside the award after holding that
EEI was not a party to the arbitration clause and that the award fell outside its scope.!?®

It appeared that the SPC would only find an award involving a non-signatory party to
be within the scope of the arbitration agreement, if it was confident that the award would
not impact the non-signatory. For example, it has held that the relevant parts of an award
did not fall outside of scope when they “formed the factual basis of, and provided reasons
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for, the award but did not reach a finding of the third party’s legal rights and obligations,
and that the award did not hold the third party liable”.*?’ Similarly, it would supposedly be
fine if an award touched upon a contract other than the container contract, but did not deal
with this other contract by not awarding a specific remedy related to it.*?

The cases discussed above, together with other similar ones,'?° indicated that the SPC
has been particularly skeptical in disputes involving a non-signatory party to the arbitration
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agreement, and would usually not allow arbitrators to exercise jurisdiction under the
circumstances. Most bizarrely, however, the SPC routinely based its decisions upon
findings that the disputes or awards fell outside the scope of the arbitration agreements,
rather than relying on the correct analysis that no arbitration agreement existed between
the non-signatory and the other parties. This evidently demonstrated that the SPC was
confused and failed to distinguish between the existence and the scope of an arbitration
agreement, two distinct legal concepts.

This wrong approach was the result of the SPC’s misconception of scope, under which
it mistakenly equated the scope of an arbitration agreement with the boundaries of the
container contract. Consequently, if a dispute involved a different contract, or a non-
signatory party to the container contract, the SPC would view it as having extended beyond
the boundaries of the container contract, and therefore would find that it has fallen outside
the scope of the arbitration agreement. What the SPC failed to realize, however, was that
this was a typical example of “non-existence”, rather than “out of scope”. To be more
specific, the crucial issue here was whether an arbitration agreement existed between the
non-signatory party and the other parties. If not, the arbitrator should not enjoy jurisdiction
to hear and decide the dispute involving the non-signatory. It was, however, not a scope
issue. The scope of the arbitration agreement would actually be broad enough to cover the
dispute, if there was a sufficient relationship between the parties or the contracts. Due to
its misconception, the SPC was confused and failed to distinguish between existence and
scope. As a result, the SPC often provided the wrong reason to set aside or refuse to
recognize and enforce an award. It frequently based its decisions on the disputes falling
outside the scope of the arbitration agreement, rather than correctly holding that no
arbitration agreement existed between the non-signatory and the other parties. In other
words, the SPC has failed to identify the correct issue, and therefore applied the wrong law.

In addition, the above cases showed that the SPC’s confusion existed consistently in
different scenarios related to scope, including when they decided whether to enforce an
arbitration agreement, set aside an award made in China, or recognize and enforce a foreign
award under the New York Convention.

IV. THE SPC SHOULD CORRECT ITS MISCONCEPTION AND MISTAKES
A. The SPC Should Distinguish Scope from Boundaries of Contract

As demonstrated above, the SPC has fundamentally misconceptualized the scope of
an arbitration agreement by equating it with the boundaries of the container contract. This
has further given rise to two erroneous doctrines, under which the SPC routinely interpreted
scope narrowly with a literal approach and was confused between the existence and the
scope of an arbitration agreement. The SPC must correct its misconception and mistakes
to make sound decisions on scope and maintain its otherwise pro-arbitration stance.
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The SPC must first understand that the scope of an arbitration agreement is not
equivalent with the boundaries of its container contract. These are two different concepts.
The scope of an arbitration agreement refers to what disputes it may cover, namely what
disputes the parties have authorized an arbitrator to hear and decide.'®® Modern day
commercial disputes are often complex and frequently involve various issues that are
intricately related. It is therefore hugely beneficial and important that parties have a “one-
stop” forum to resolve all their disputes. Business common sense should therefore lead to
the assumption that parties would want to submit all their disputes to arbitration altogether.
131 As a result, the scope of an arbitration agreement should be reasonably understood to
cover not only disputes under the container contract itself, but also those under a different
contract or legal relationship that are nonetheless related to the container contract. This
consequently means that the scope of an arbitration agreement naturally extends beyond
the boundaries of its container contract.

As a result, the SPC should not equate scope with the boundaries of the container
contract, but should instead clearly distinguish between the two concepts. In future cases,
the SPC should assume that parties would want to resolve all their related disputes in the
same forum, and therefore interpret the scope of an arbitration agreement broadly. This
means the SPC should find that an arbitration clause’s scope could exceed the boundaries
of its container contract and cover disputes arising from the other related contracts.

B. The SPC Should Interpret Scope Broadly

Having distinguished the scope of an arbitration agreement from the boundaries of its
container contract, the SPC needs to interpret scope broadly. Again, business common
sense decides that parties should be reasonably expected to choose a single forum to resolve
all their disputes. The SPC, therefore, needs to interpret scope broadly, so that arbitrators
can have the authority to complete their task given by the parties. In fact, this is the reason
why courts in pro-arbitration jurisdictions adopt a pro-arbitration presumptive rule, under
which the scope of an arbitration agreement is read expansively to cover all disputes
between the parties.’*? The Chinese courts’ current method of separating different issues
within a single case based on a narrow interpretation of scope has created unnecessary
hurdles for parties in practice.’>® While the Chinese courts were not the only ones in history
to do this, courts in many pro-arbitration countries have changed course and supported the
“one-stop” approach.3* The SPC should follow suit.

In order to interpret scope broadly, the SPC needs to abandon its overly strict literal
approach. The Chinese legal system is based on civil law tradition.'®® Different from their
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counterparts in common law jurisdictions, Chinese law and Chinese courts are usually
more liberal on the issue of contract interpretation and may not overly concentrate on a
term’s exact meaning.'*® Consequently, the SPC’s literal reading of arbitration agreements
is not a result of its conventional approach. Instead, it is a product of the SPC’s
misconception. While the SPC has tried hard to establish and maintain a pro-arbitration
stance over the past few decades, it appears that the SPC has unfortunately overlooked its
problematic approach to interpret an arbitration agreement’s scope. It is therefore crucial
that this issue is brought to the SPC’s attention. Moreover, even US and UK courts, who
have traditionally adopted a similar literal approach, have in recent years abandoned it and
switched to a more expansive interpretation of scope.!3’ This is consistent with the
international trend to interpret scope broadly. There is no reason why Chinese courts should
deviate from this trend.

As a result, the SPC should interpret the scope of an arbitration agreement broadly in
its future cases. For this purpose, the SPC should abandon its overly strict literal
interpretation approach that focuses on the exact meaning of the wording used in arbitration
agreements. It should instead establish a presumptive rule, under which it will interpret an
arbitration agreement’s scope broadly to cover all related disputes between the parties,
unless they have specifically agreed otherwise.

C. The SPC Should Distinguish Scope from Existence

Scope issues in multi-contract scenarios are often complex. It can become
controversial whether a dispute arising out of one contract may be covered by the
arbitration clause in another contract.®® The fact that the two contracts do not share the
same exact parties does not necessarily mean that the dispute will fall outside the scope of
the arbitration clause.™®® To the contrary, if the two contracts are sufficiently related to each
other, the dispute may well fall within scope, particularly in accordance with a broad
interpretation of scope often supported by court decisions around the world.**® Over the
past two decades, however, the SPC has often interpreted scope extremely narrowly and
would not allow it to cover a dispute that was “related to” the container contract.!*! This
was a result of the SPC’s misconception of equating the scope of an arbitration clause with
the boundaries of its container contract.

The misconception has caused the SPC to refuse the enforcement of an arbitration
agreement or an award after finding that the issue fell outside the scope of the arbitration

136 See The Civil Code of the People’s Republic of China, art 142; Interpretation on Certain Issues
Concerning the Application of the General Part of the Book of Contract of the Civil Code of the People’s
Republic of China (RS ARZERXTER (REARLFMERZER) SRGBENE T 0 RAIRE),
art 1 (Supreme People’s Court).

137 See Section I1.A for details.

138 See Born (n 1) 1478-79.

139 See Ferrari and Rosenfeld (n 14) 42-43.

140 See Born (n 1) 1478-80.

141 See Section 111.B & 111.C for details.

26



agreement, whereas the correct reason for it to do so should have been that no arbitration
agreement existed between the parties. This has indicated the SPC’s confusion between the
existence and the scope of an arbitration agreement, which are two fundamentally different
legal concepts. As previously discussed, the existence issue refers to whether there is an
arbitration agreement between the parties, while the scope issue deals with whether the
existent arbitration agreement can cover a certain dispute between the parties.'*? The New
York Convention has also provided for the two issues separately.’*® As analyzed above, the
SPC’s confusion between out-of-scope and non-existence scenarios has caused it to apply
the New York Convention and the relevant Chinese law wrongly.'** Therefore, the SPC
will for sure need to distinguish clearly between existence and scope. Doing so will enable
the SPC to identify the precise issue, provide accurate analysis, apply the correct law, and
make sound decisions in cases related to scope and therefore maintain its pro-arbitration
stance.

In addition, the SPC should have the confidence to interpret scope broadly to cover all
disputes between the parties that relate to the container contract, without being overly
concerned about losing the ability or opportunity to review an arbitrator’s jurisdiction when
the dispute involves a non-signatory party. This is because there are still ample chances for
the SPC to reject the enforcement of an arbitration agreement or an award when it has
genuine doubts about whether a non-signatory party can be bound by an arbitration
agreement. The key issue, however, should be the possible non-existence of an arbitration
agreement between the parties, rather than whether the dispute falls outside its scope.

As a result, the SPC should clearly distinguish between existence and scope issues.
When it decides not to enforce an arbitration agreement or award after finding that no
arbitration agreement exists between the parties, it needs to refer to this “non-existence”
issue clearly and rely on the correct statutory provisions, such as Article V.1.a of the New
York Convention. It should not refer to this as an “out-of-scope” scenario or base its
decision on the wrong legal ground, such as citing Article V.l.c of the New York
Convention. Choosing the correct reason for its decisions would reduce uncertainty in the
SPC jurisprudence and avoid causing confusion for the parties.

In summary, the SPC needs to correct its misconception of an arbitration agreement’s
scope as well as the erroneous legal doctrines that it has adopted. First, it should assume
that the scope of an arbitration agreement naturally extends beyond the boundaries of its
container contract, and therefore stop equating the two different concepts. Second, the SPC
should interpret scope broadly. This will enable arbitrators to have the authority to hear and
decide disputes arising from not only the container contract but also those related to it. The
SPC should therefore abandon its literal interpretation approach that focuses on the
wording of an arbitration agreement and instead adopt a pro-arbitration presumptive rule
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under which scope is interpreted broadly. This is consistent with parties’ presumed
intention to have all their disputes resolved efficiently at one single forum and the
international trend to read scope expansively. Third, the SPC should clearly distinguish
between the existence and the scope of an arbitration agreement. When the SPC comes to
the conclusion that an arbitration agreement cannot bind a non-signatory party, it should
make this decision based on the reason that no arbitration agreement exists between the
non-signatory and the other parties, rather than that the dispute falls outside the scope the
of arbitration agreement. Doing so will not only make sure that the SPC accurately applies
law, including the relevant provisions under Chinese law and the New York Convention,
but will also allow the SPC to interpret the scope of an arbitration agreement broadly with
confidence, without fearing that it will not have sufficient opportunities to review the
arbitrators’ jurisdiction. All the above will, in turn, enable the SPC to consolidate its
otherwise pro-arbitration stance.

V. CONCLUSION

As one of the most popular methods to resolve international commercial disputes,
arbitration plays an essential role in promoting global economic development and
prosperity. The scope of an arbitration agreement is a key issue in international arbitration
theory and practice, because it directly determines an arbitrator’s jurisdiction. This will, in
turn, decide whether an arbitration proceeding can advance smoothly, and whether the
ensuing award is enforceable by courts. At its heart, the scope issue focuses on whether an
arbitration agreement can cover a certain dispute between the parties. Its exact breadth is
often a matter of interpretation by arbitrators and judges, because international treaties and
national arbitration statutes seldom provide for the issue specifically. Nowadays in the
world, at least in pro-arbitration jurisdictions, courts usually interpret the scope of an
arbitration agreement broadly to cover all disputes related to the contract between the
parties. This approach ensures that arbitration may function as an effective and efficient
“one-stop” forum for the parties, and is consistent with business common sense as well as
parties’ intention when they choose arbitration as their dispute resolution mechanism. This
broad interpretation is also consistent with a general pro-arbitration stance firmly supported
by courts in many jurisdictions. This stance encourages business entities to choose these
jurisdictions as their seat of arbitration, which would help promote the local legal service
industry. In addition, having a legal system that reliably supports arbitration provides
certainty and trust for business entities to choose this effective method of dispute resolution,
which would help reduce transaction costs and increase efficiency for international trade
and investment. All these would undoubtedly contribute to the economic growth of the
relevant regions and the entire world.

Given China’s economic might, it is paramount for the world to learn about how
Chinese law and Chinese courts treat international arbitration. Luckily, China has adopted
a relatively modern arbitration statute that largely conforms to internationally accepted
principles. In addition, the SPC has painstakingly tried to maintain an overall pro-
arbitration stance ever since China’s accession into the New York Convention in 1987.

28



These attempts have definitely provided important safeguards to the country’s economic
rise in the past few decades. Unfortunately, however, the SPC has taken some odd and
problematic positions on issues related to the scope of an arbitration agreement. It has
routinely interpreted scope very narrowly, and has frequently found a dispute to be outside
the scope of the arbitration agreement when it involved a non-signatory party to the
container contract. These troublesome decisions by the SPC will lead to grave
consequences. They have undoubtedly created difficulties for those parties involved in the
cases, by hampering their abilities to use arbitration as a convenient and efficient
mechanism to resolve their disputes and by increasing their financial and time costs. Even
more importantly, these decisions will likely damage the reputation of the Chinese
arbitration legal framework and reduce business entities’ trust in China as an arbitration
friendly jurisdiction. If this is not corrected, businesses might choose to shy away from
arbitrating in China or with a Chinese party, and, in a more extreme situation, even
reconsider whether they would continue doing business in China altogether. As a result,
the significance of this issue cannot be neglected.

From a different perspective, and even more intriguingly, the approaches adopted by
the SPC are extremely puzzling. They stand in stark contrast to the international trend to
interpret scope broadly and the SPC’s otherwise pro-arbitration stance. What is more
perplexing is that there is no obvious or sensible reason for the SPC to take these positions.
On the contrary, the SPC has been keen on maintaining its pro-arbitration stance, and the
decisions it has made during the same period, except for those related to scope, are
consistently arbitration friendly. At the same time, there is no apparent policy reason for
the SPC to single out scope issues, either. In other words, there is no obvious reason for the
SPC to take these bizarre positions on the scope issue, and no relevant research in the
existing literature has offered an explanation. Given that there is no sensible alternative
explanation for the SPC’s bizarre positions on scope, and that it forms possibly the only
exception in the SPC’s otherwise consistent pro-arbitration strategy, it is safe to assume
that the SPC has genuinely misunderstood the concept of scope and the legal doctrines
related to it.

After studying scores of decisions made by the SPC over the past two decades
regarding the scope of an arbitration agreement, this paper has, for the first time ever among
all literature in both Chinese and English, identified the SPC’s misconception of scope,
namely that the SPC has mistakenly equated the scope of an arbitration agreement with the
boundaries of its container contract. Under this misconception, the SPC has often been
reluctant to allow arbitrators to decide issues that could potentially extend beyond the rights
and obligations provided under the container contract. This misconception has further
caused the SPC to adopt two erroneous doctrines. First, the SPC has developed a literal
approach of interpretation which focused on the exact wording of an arbitration agreement.
Under this approach, the SPC has frequently interpreted scope extremely narrowly. Second,
the SPC has been confused, and failed to distinguish clearly, between the existence and the
scope of an arbitration agreement, two fundamentally different and distinct legal concepts.

29



The SPC has been extremely cautious when dealing with a dispute that involved a non-
signatory party to the container contract, and has routinely found the dispute to be outside
the scope of an arbitration agreement, when the correct analysis should have been that no
arbitration agreement existed between the parties. This meant that the SPC has wrongly
applied the New York Convention and the relevant Chinese law. These mistakes made by
the SPC have fundamentally weakened its quest to establish and maintain China’s image
as a pro-arbitration jurisdiction. As an issue that directly decides an arbitral tribunal’s
jurisdiction, the scope of an arbitration agreement is a key question at the center of an
arbitration legal framework. It also closely reflects a judiciary’s attitude towards arbitration
in general. As a result, this is a serious shortcoming in the SPC’s jurisprudence.

Moving forward, this paper argues that the SPC should correct its misconception of
scope and the erroneous doctrines that resulted from the misconception. It should first
abandon its literal interpretation approach, and instead adopt a presumptive rule so that it
would interpret scope broadly. It should also clearly distinguish between the existence and
the scope of an arbitration agreement, and stop relying on scope issues when dealing with
non-existence of arbitration agreements between the parties in dispute. Taking these
measures will make sure that the SPC can apply the relevant international and domestic
law correctly. It will also bring the SPC’s jurisprudence in line with the international trend
to interpret scope broadly, and will consolidate its otherwise pro-arbitration stance. Only
by doing so, can the SPC ensure that business entities all around the world will see China
as an arbitration friendly jurisdiction.

Furthermore, a direct cause for the SPC’s misconception is likely the lack of
knowledge within the whole Chinese arbitration field in general. The scope of an arbitration
agreement is not a concept widely understood in Chinese academia or among legal
practitioners. Against this background, it is not surprising that the SPC has been unable to
grasp the concept and apply the legal doctrines correctly. By identifying the misconception
and proposing solutions to correct it, this paper has filled the gap in the current literature
and provided valuable insights for the entire Chinese legal academia and arbitration field
regarding how to understand and conceptualize correctly the scope of an arbitration
agreement. This will raise the awareness of this crucial issue across China and hopefully
educate the Chinese judiciary as well as the arbitration practitioners more generally, so that
Chinese courts will be able to correct their mistakes and deal with cases involving the scope
of an arbitration agreement more properly in the future. It is also hoped that such a
movement will inspire further discussions regarding the deeper level reasons why this
knowledge deficit exists in the first place and how best to address it. These debates will for
sure contribute significantly to the improvement of the Chinese arbitration legal framework
in general. This paper forms part of a bigger research that aims at calling for change in the
Chinese arbitration legal system and aligning it closer with the international framework
based upon the New York Convention. This will facilitate commercial activities between
China and the other countries, and therefore contribute to the economic prosperity of the
entire world.
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