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The Case of Snickerwood Soup

Intellectual property lawyers often ask: What is the value of intellectual property (IP)
theory?* During our research, we have uncovered a case from a distant land that might

shed some light on the issue: The Case of Snickerwood Soup. We report it in full here.

IN THE SUPREME COURT OF RIGHTSHAVEN

January 2025

LANGDEL, C.J.

Michael Reynolds was a famed writer and illustrator of children’s literature and
one of Rightshaven’s most cherished national treasures. In 1963, Reynolds published the
book for which he is most famed: SNICKERWoOD. The story tells of a far-off land full of
strange creatures, called Chiwuzzles, and their escapades. The book was written and
illustrated by Reynolds after detailed conversations with his nephew and niece. One of
the original images from the book- titled “The Chiwuzzles” - appears in Figure 1. During
his lifetime, Reynolds refused to license any adaptations of the text or images from

SNICKERWOOD citing the importance of preserving the work’s integrity. Since his death in

L E.g., William Fisher 111, Theories of Intellectual Property, in NEW ESSAYS IN THE LEGAL AND POLITICAL
THEORY OF PROPERTY 168, 194-199 (Stephen R. Munzer ed., 2001); ROBERT P MERGES, JUSTIFYING INTELLECTUAL
PROPERTY 10-11 (Harvard University Press 2011) (on nonfoundationalism); Neil Wilkof, Theories of
Intellectual Property: Is It Worth the Effort? 9 JOURNAL OF INTELLECTUAL PROPERTY LAW & PRACTICE 257

(2014).



2000, the copyright in his works has passed to his estate, which has so far honored

Reynold’s wishes and continued to refuse all adaptation license requests.

Figure 1. The Chiwuzzles, from SNICKERWOOD

Randy Whitmore is a contemporary artist living in Rightshaven. He describes
himself as an appropriation artist. Appropriation art is defined as the “use of pre-existing
objects or images with little or no transformation applied to them.” DICTIONARY OF MODERN
AND CONTEMPORARY ART 27-28 (2009). At a recent exhibition, Whitmore displayed a new
artwork called “Snickerwood Soup,” which appears in Figure 2. Snickerwood Soup is an
adaptation of The Chiwuzzles. In essence, the work consists of The Chiwuzzles over which

a can opener and three soup cans have been superimposed.



Figure 2. Snickerwood Soup

The superimposed images are taken from the work of another famous artist, Andy
Warhol. The soup cans are copied from “Tomato Soup, Campbell’s Soup I” (1962) (Figure
3) and the can opener from “Big Campbell’s Soup Can with Can Opener (Vegetable)”
(1962) (Figure 4)—both works by Andy Warhol. At the exhibition, Snickerwood Soup

was sold to a private collector for $100,000 RHV.



Figure 3. Tomato Soup, Campbell’s Soup Figure 4. Big Campbell’s Soup Can

I with Can Opener (Vegetable)

bampill

CONDENSEP

The estate of Martin Reynolds has brought this copyright infringement action
against Randy Whitmore under the newly established Copyright Act of 2024 (“Copyright
Act”). Before the court are two issues. First, is Snickerwood Soup a fair use of The
Chiwuzzles under §107 of the Copyright Act? The Reynolds Estate claims that The
Chiwuzzles is an “original work of authorship” and that Whitmore has infringed his
copyright by copying a substantial part of the original expression. In response, Whitmore
does not dispute that The Chiwuzzles enjoys copyright protection nor that he has copied
a substantial part of the protected expression. He claims instead that his use of the
material amounts to a fair use. Second, is Snickerwood Soup a derivative work as defined
in §103 of the Copyright Act, and accordingly entitled to copyright protection in its own

right? Whitmore claims that he owns the copyright in that derivative work. The copyright



) «

owner of Andy Warhol’s “Tomato Soup, Campbell’s Soup I” (1962) and “Big Campbell’s
Soup Can with Can Opener (Vegetable)” (1962) is not involved in this litigation.

Both issues before the court today must be analysed within the context of the new
legislation. Congress introduced the new Copyright Act to ensure copyright law remains
fit for purpose in the twenty-first century. In the face of new technologies and new
markets, copyright law must modernize to achieve, as the Act's preamble puts it,
“progress of the sciences and the useful arts” (Recital 1).

A central feature of the new legislation is the introduction of a “fair use” exception
to copyright doctrine. While this is a novel feature of Rightshaven’s new copyright law,
the fair use doctrine has a long and venerable history in the copyright law of the United
States of America, stretching as far back as 1841, Folsom v. Marsh, 9. F. Cas. 342 (C.C.D.
Mass. 1841), and with antecedents in the eighteenth century. Matthew Sag, The Prehistory
of Fair Use, 76 BROOK. L. REV. 1371 (2011). Much like our newly established exception, the
American fair use doctrine is intended to fulfil, not hinder, copyright’s purpose of
promoting progress, Campbell v Acuff-Rose, 510 US 569, 575 (1994), because
“‘excessively broad protection would stifle, rather than advance, the law’s objective.”
Pierre N. Leval, Toward a Fair Use Standard, 1032 HARvV. L. REV. 1105, 1109 (1990). To that
end, the wording of the Rightshaven Copyright Act of 2024 is modelled on the wording of

the U.S. Copyright Act of 1976. The statutory wording of the provision is as follows:

The fair use of a copyrighted work, including such use by reproduction in
copies or phonorecords or by any other means specified by that section, for
purposes such as criticism, comment, news reporting, teaching (including

multiple copies for classroom use), scholarship, or research, is not an



infringement of copyright. In determining whether the use made of a work

in any particular case is a fair use the factors to be considered shall include:

1. the purpose and character of the use, including whether such use is
of a commercial nature or is for nonprofit educational purposes;

2. the nature of the copyrighted work;

3. the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and

4. the effect of the use upon the potential market for or value of the

copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if

such finding is made upon consideration of all the above factors.

Acknowledging the fair use doctrine as a legal transplant, Congress has decided to
incorporate all American case law interpreting the fair use provision as persuasive, albeit
not binding, precedent. §107A. While the American experience with fair use is not to be
slavishly followed, it nevertheless will be instructive as our courts come to terms with
this doctrinal innovation.

The case before us today is the first case to reach the courts following the
introduction of the new legislation and, by extension, the first case to implicate the fair
use doctrine. As a novel case, the Supreme Court exercises its original jurisdiction to hear
the dispute, as it is empowered to do by the Rightshaven Constitution. CONST. Art. III §2.
The exercise of original jurisdiction must not, however, mask the nature of the task before

us. The judicial role is not to decide what the law ought to be. Our function is merely to



apply the rules incorporated into our law by the act of Congress. We must not lose sight
of the fact that our legal system is based on the separation of powers in which all
legislative power is vested in our Congress. CONST. art. I §1. To forget this principle would
be to discard the rule of law and to subject our citizens to the whims of men. ANTONIN
SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW 25 (Princeton University
Press 1998).

Today we hold that Whitmore’s copying of The Chiwuzzles is not a fair use. The
case before us is not one in which excessively broad protection would stifle copyright
law’s objective. It is, instead, a case where the normal rules and principles of copyright
law must be applied. Indeed, when the four factors listed in §107 are considered, one
finds that all weigh against a finding of fair use. We shall discuss each factor in turn.

The central purpose of the inquiry into the first factor is to determine, “whether
the new work merely supersede][s] the objects of the original creation or instead adds
something new, with a further purpose or different character, altering the first with new
expression, meaning, or message; it asks, in other words, whether and to what extent the
new work is ‘transformative.” Salinger v. Colting, 641 F. Supp. 2d 250, 256 (S.D.N.Y.2009)
(rev’d on other grounds 607 F.3d 68 (2d Cir.2010); Campbell, 510 U.S. at 579 (internal
quotations and citations omitted).

This does not mean, however, that any new expression will qualify a work as
transformative. A work that “recast[s], transform|[s], or adapt[s] an original work into a
new mode of presentation,” is first and foremost a “derivative work” under § 101 of the
Copyright Act. Under § 106(2), the author has an exclusive right to prepare such
derivative works. To preserve this right, the “degree of transformation required to make

“transformative” use of an original must go beyond that required to qualify as a



derivative.” Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith 598 US 508, 524
(2023).

In this instance, Whitmore’s work is minimally transformative, at best. This is not
a case of “criticism, comment, news reporting, teaching ..., scholarship, or research,”
which Congress has explicitly highlighted for positive treatment in §107. This is not a case
in which the defendant seeks to criticize or comment upon the original work, as would a
parodist. Indeed, in a deposition for this case, Whitmore explicitly disclaimed the idea
that his work contains any new “meaning or message.” When asked, “What does the work
‘mean’?”, Whitmore stated that “it means just what it looks like: the Chiwuzzles are
enjoying some tomato soup.” Whitmore further stated that discussion of meaning in this
context is unhelpful because, quoting Andy Warhol, art is merely “what you can get away
with” (see https://warholfoundation.org/warhol/licensing/) and admitting that his
“assistants do most of the work anyway.” This failure to make some form of statement
about the original work is highly prejudicial to Whitmore’s claim. Rogers v Koons, 960
F.2d 301, 310 (1992); ¢f Blanch v Koons, 960 F.2d 301 (2d Cir. 1992). While it is true that
Snickerwood Soup contains some new expression, which we will discuss more later (i.e.
the imposition of the soup cans and can opener), the overall level of transformation is
quite low.

Whitmore’s work is also clearly commercial in nature. Not only is “every
commercial use of copyrighted material . . . presumptively . . . unfair," Sony Corp. of
America v. Universal City Studios, Inc., 464 U. S. 417, 451, but the less transformative a
work, the more importance should be attached to “the extent of its commerciality” in
determining whether the first factor favors a finding of fair use. Campbell, 510 U.S. at 580-
81. Furthermore, if “an original work and a secondary use share the same or highly

similar purposes, and the secondary use is of a commercial nature, the first factor is likely
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to weigh against fair use, absent some other justification for copying.” Andy Warhol
Foundation for the Visual Arts, 598 U.S. 508, 528 (2023). In this instance, where
Whitmore’s work does not obviously change the meaning or message of the original,
commerciality weighs very heavy in the first factor analysis. Because Snickerwood Soup
was available for sale, the first factor must surely weigh against a finding of fair use.

The second and third factors can be discussed briefly. Neither factor favors
Whitmore. “The more the copyrighted matter is at the center of the protected concerns
of the copyright law, the more the other factors, including justification, must favor the
secondary user in order to earn a fair use finding.” Leval, supra, at 1122. Reynold’s work
is highly original and creative and, accordingly, entitled to a broad scope of protection.
While it is true that the work was publicly available (rather than private), the second
factor clearly favors Reynolds. The same is true of the third factor because Whitmore has
copied substantially all the original work. “[W]hatever the use, generally it may not
constitute a fair use if the entire work is reproduced.” Weissmann v. Freeman, 868 F.2d
1313, 1325 (2d Cir.1989).

Lastly, the fourth factor also favors Reynolds. This factor requires us to consider
“not only the extent of market harm caused by the particular actions of the alleged
infringer, but also whether unrestricted and widespread conduct of the sort engaged in
by the defendant would result in a substantially adverse impact on the potential market
for the original." Campbell, 510 U.S. at 590 (internal quotations omitted)). The inquiry
“must take account not only of harm to the original but also of harm to the market for
derivative works.” Id. Furthermore, we are reminded that the “potential market” for the
copyrighted work and its derivatives must be examined, even if the “author has
disavowed any intention to publish them during his lifetime,” given that an author “has

the right to change his mind” and is “entitled to protect his opportunity to sell his



[works].” J.D. Salinger v. Random House, Inc., 811 F.2d 90, 99 (2d Cir.1987) (emphasis
omitted). Our copyright law must “respect that creative and economic choice.” Castle
Rock, 150 F.3d at 145-46.

In this case, it is undoubtedly true that Whitmore’s use of the work is unlikely to
affect sales of Reynolds’ work. We cannot imagine any consumers would consider
Snickerwood Soup to be an adequate economic substitute for The Chiwuzzles.
Nevertheless, if such use of Reynolds’ work becomes widespread, then it would affect the
ability of The Reynolds Estate to move into valuable secondary markets, perhaps via
licensing. The potential market for remixes, artistic collaborations, and mashup versions
of The Chiwuzzles would be unduly impeded by a categorical exemption for
appropriation art. Of course, honoring the author’s wishes, the Reynolds Estate has not
yet demonstrated any intention or desire to license such secondary uses. That fact is,
however, not determinative. It is entirely reasonable that a copyright owner would seek
to occupy such markets, even if such an outcome is currently not likely. Ringgold v. Black
Entertainment Television, Inc. 126 F.3d 70, at 81 (holding the fourth factor considers harm
to markets that are “traditional, reasonable, or likely to be developed markets.” (emphasis
added)). This is, therefore, a creative and economic choice delegated to the copyright
owner, which we must respect.

It is important to note, however, that the overall fair use calculation would be the
same even if we were to decide that Snickerwood Soup has no effect on the potential
market for The Chiwuzzles. The U.S. Supreme Court made clear that the statutory factors
are not to be treated in “isolation” but instead the results of the factor analyses are to be
“weighed together” in the light of the “purpose of copyright.” Campbell, 510 U.S. at 578. If,
hypothetically, we were to decide the fourth factor in Whitmore’s favor, the three

remaining factors would still Favor Reynolds. It will not progress the useful arts and

10



sciences to permit wholescale, minimally transformative copying, of highly original and
creative works.

As Whitmore’s use is not fair, the copying necessarily infringes The Reynolds
Estate’s property right. This, however, leaves the second issue to be resolved: to what
extent does Whitmore have any copyright interest of his own in Snickerwood Soup? As
explained previously, our copyright law defines a derivative work as works that “recast,
transform([], adapt[s]” a previous work. §101. And, in this case, Whitmore has “adapted”
The Chiwuzzles. Furthermore, the legislation states in §103 that a derivative work can
enjoy copyright protection under certain circumstances. Those circumstances are as

follows:

(a) The subject matter of copyright as specified by section 102 includes
compilations and derivative works, but protection for a work employing
preexisting material in which copyright subsists does not extend to any part of the

work in which such material has been used unlawfully.

(b) The copyright in a compilation or derivative work extends only to the material
contributed by the author of such work, as distinguished from the preexisting
material employed in the work, and does not imply any exclusive right in the
preexisting material. The copyright in such work is independent of, and does not
affect or enlarge the scope, duration, ownership, or subsistence of, any copyright

protection in the preexisting material.

The thrust of Whitmore’s argument is this: because the use is fair, it is therefore

not infringing. If so, he is entitled to copyright in Snickerwood Soup providing his
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contribution is original. To this end, Whitmore relies on Keeling v. Hars, 2015 WL
6600571 (2d Cir. October 30, 2015), which found the defendant owned copyright in a
parody protected under the fair use doctrine notwithstanding the fact that some content
in the parody came from some other source.

The fundamental fallacy in Whitmore’s argument is that his re-use of material
from The Chiwuzzles is not fair. Under subsection (a), therefore, Whitmore has no
copyright interest in Snickerwood Soup. This follows because copyright cannot exist in
“any part of the work” (i.e., in any part of Snickerwood Soup) that contains “material
which has been used unlawfully” (i.e., the unlawful copying from The Chiwuzzles). See
Palladium Music, Inc .v EatSleepMusic, Inc 398 F.3d 1193 (2005).

The conclusion would be different, however, if Whitmore had received a license
from the Reynolds Estate. In this case, copyright could not extend to the “pre-existing
material” (i.e. The Chiwuzzles, the soup cans, and can opener) as outlined in §103(b). But
Whitmore would enjoy copyright in his original selection and arrangement of those pre-
existing materials. Whitmore has slavishly copied neither Reynolds’ nor Warhol’s work.
Instead, Whitmore has chosen to adapt Reynolds’ work, selected the images of the soup
cans and can opener, and finally arranged the soup cans and can opener in a way that
vaguely looks as if the creatures are drinking soup. We find originality in this selection
and arrangement. It involved more than a mere “spark” of creativity as outlined in Feist
Publications, Inc., v. Rural Telephone Service Co., 499 U.S. 340 (1991).

Accordingly, we grant Reynolds damages for the infringement of his copyright. We
further grant an injunction to prevent further unlicensed use of the work. If no licensing
arrangement can be reached for the use of the work, then Whitmore has no copyright

interest in his work. However, if a license can be reached, then it stands to reason that
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Whitmore will have a copyright interest in the original selection and arrangement of the

pre-existing materials as found in Snickerwood Soup.

CANDIDE, J.

[ am thankful to Chief Justice Langdél for her introduction to the facts of the case.
[ admit, however, | am somewhat shocked at her cramped and unrealistic understanding
of the judicial role. We are reminded by the chief justice that our task is merely to apply
the law as it is, and not as it ought to be. Yet, [ contend that when one peels back the cloak
of doctrinal obfuscation, one finds a highly conservative ideology lurking in her decision
today. Two preliminary questions will illustrate my concern.

First, consider Langdél’s approach to the first factor. On the question of
transformation, one might ask her what precedential value, if any, does she place on
Cariou v. Prince, 714 F.3d 694 (2d Cir. 2013)? Much like Whitmore in this present case,
an appropriation artist called Richard Prince explicitly denied any meaning or message
to his re-use of Patrick Cariou’s copyrighted work. Nevertheless, the United States Court
of Appeals for the Second Circuit found that what matters is not the re-user’s stated
intentions, nor whether the defendant’s work comments on the plaintiff's work, but
whether the artworks may “reasonably be perceived” as transformative in nature. Cariou,
714 F.3d at 707 cited in Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith 598
US 508, 543 (2023); see also [author revealing citation anonymized]. On this point, the
Second Circuit also found the “fundamentally different aesthetic” of the defendant’s work
was sufficient to make a work transformative. Cariou, 714 F.3d at 708 (citing Leibovitz v.
Paramount Pictures Corp., 137 F.3d 109, 14 (2d Cir.1998)). Much like the case before us

today, the “crude and jarring” imposition of images onto the plaintiff's work resulted in
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something which potentially may be considered substantially different from the original.
Cariou, 714 F.3d at 706. And that’s not to say anything of her statement that commercial
uses presumptively fail the first factor; an idea that has not subsequently been followed
by American courts. See Campbell, 510 U.S. at 562.

Second, consider Langdél’s decision regarding the effect of Snickerwood Soup on
the potential market for Reynolds’ work. On this point, one might ask Langdél what she
makes of the pronouncement of the United States Supreme Court that “[t]he market for
potential derivative uses includes only those that creators of original works would in
general develop or license others to develop.” Campbell, 510 U.S. at 592, 114 S.Ct. 1164
(emphasis added). Indeed, this rule was applied by the Second Circuit in Castle Rock, 150
F.3d at 145, a case which the chiefjustice cites approvingly. It strikes me as highly unlikely
that creators would “in general” license appropriation artists’ re-use of their work. And,
if so, this line of authority must push the fourth factor towards a finding of fair use.

[ raise these two preliminary points not to show that Langdél has come to the
“wrong” doctrinal conclusion. Instead, I raise them to demonstrate that her decision to
grant an injunction was not legally predetermined. Choices have clearly been made about
what authorities to follow and how to interpret those authorities, yet the reasons for such
choices have not been made explicit. Of course, I am sure that if pressed, the Chief Justice
would provide some legal-sounding reasons for the choices, but in truth, this would be
little more than “surface froth” masking the real reasons for her decision. RICHARD A
POSNER, ECONOMIC ANALYSIS OF LAW 27 (Aspen, 5th ed. 1998).

Consciously or not, Langdél has not merely applied pre-existing law, but has in fact
legislated the future direction of copyright in Rightshaven. Of course, this outcome is
somewhat inescapable. Legal rules and principles rarely fully determine the outcome of

a case before the bench. As one of the greatest American judges, Oliver Wendell Holmes
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Jr, once wrote, “no case can be settled by general propositions [of law] . ... I will admit
any general proposition you like and decide the case either way.” HOLMES-LASKI LETTERS:
THE CORRESPONDENCE OF MR. JUSTICE HOLMES AND HAROLD ]. LAsSKkI, 1916-1925, at 243
(Atheneum 1965) (editor Mark De Wolf Howe). Part of our role in this court is to exercise
discretion wisely and for the overall welfare of the community. Since we cannot avoid a
certain amount of legislative function, it is better to perform this task openly and on
better principles than those adopted by Langdél. It is to this task that I now turn.

The “distinguishing characteristic” of expressive work is its “public good aspect.”
William M. Landes and Richard A. Posner, An Economic Analysis of Copyright, 18 ]. LEGAL
StuD. 325 (1989). Such works are a great source of pleasure and joy and improve our
society’s welfare or wellbeing by increasing our utility - or, as modern economists would
say, by satisfying individuals’ revealed preferences. LouiS KAPLOW AND STEVEN SHAVELL,
FAIRNESS VERSUS WELFARE 409-436 (Harvard University Press 2009). However, such works
also have an important characteristic known as “non-rivalry.” Oren Bracha and Talha
Syed, Beyond the Incentive-Access Paradigm? Product Differentiation and Copyright
Revisited, 92 TEeX. L. REv. 1841, 1850 (2014). Most goods in the economy are rivalrous,
meaning that use by one person diminishes the ability of others to use the same good. If I
pluck an apple from a tree and eat it, that apple cannot be enjoyed by anyone else. We
grant property rights in rivalrous goods to ensure that they are managed appropriately
and not wastefully squandered. Harold Demsetz, Toward a Theory of Property Rights, 57
AMERICAN EcoNnoMIcs REVIEW 347 (1967). But original works of authorship are not like
apples. Everyone can use The Chiwuzzles and doing so does not diminish the ability of
others to use the same work in the future. In a world where most goods wear out and

decay, the non-rivalry of original works is a wonder to behold and celebrate.
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Given that original works are non-rivalrous, why then does Rightshaven grant
copyright? If they can be used infinitely and by everyone, where is the sense in locking
these bountiful resources away behind legal chains? Yet, this is precisely what copyright
does. By granting property in original works, the law gives one person - the copyright
owner — a power to control who can use the work and when. In practice, this usually
means that the copyright owner will charge a monetary fee to use the work. This is
unfortunate for some people who cannot afford the fee demanded by the copyright
owner. Bracha and Syed, supra at 1850 (stating that “for goods that are nonrivalrous in
consumption[,] .. . exclusionary rights may function inefficiently, wastefully preventing
uses that would not detract from simultaneous use by others”). In economics, the lost
welfare or utility of these individuals is known as “deadweight loss.” Bracha and Syed,
supra at 1850. Moreover, some of these people may, like the defendant in this case, wish
to transform the original work into a new work. As such, not only does copyright destroy
what makes works special in the first place - their non-rivalry - but also can make future
creative endeavours harder. Mark A Lemley, Economics of Improvement in Intellectual
Property Law, 75 TEX. L. REV. 989, 1013-1023 (1996).

Nevertheless, there is a reason why Rightshaven grants property in original
works. As made clear in the newly enacted Copyright Act, our copyright laws exist “[t]o
promote the Progress of Science and the Useful Arts.” Recital 1. For, not only are original
works non-rivalrous, but they have two further crucial economic characteristics: such
works are “non-excludable” and have high fixed costs of production. Bracha and Syed,
supra at 1849. Such works are non-excludable in the sense that producers cannot, absent
copyright, restrict access to paying consumers. This causes a problem for the producer.
Creating the first copy of an original work is often a costly endeavour. Creating

SNICKERWOOD, for example, required many years of work from Reynolds who, during this
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time, still had to pay money to feed and clothe himself. If Reynolds could not charge
consumers a fee to access the work, then he might find himself ultimately at a financial
loss. Facing this situation, what rational authors would go to the trouble and expense of
creating original works in the future? The result is the free market fails us and results in
a sub-optimal supply of original works. Copyright seeks to solve the non-excludability
problem. Bracha & Syed, supra at 1849. By restricting access to the work, the law gives
the owner an ability to limit access to paying consumers, thus generating the profits
necessary to ensure all authors in Rightshaven are encouraged to produce the works that
we the public demand.

Copyright, then, is a necessary evil that seeks to balance the competing demands
of incentives and access. On one hand, more copyright protection increases incentives for
creation, but it does so by limiting access to an otherwise plentiful resource, increasing
deadweight loss. On the other hand, however, too little copyright may result in too few
works being produced in the first instance. The solution to this infamous “incentive-
access tradeoff,” is to grant authors just enough exclusivity over their works to ensure
future creativity, but no more. Bracha and Syed supra; Glynn S Lunney Jr, Reexamining
Copyright’s Incentive-Access Paradigm, 46 VAND. L. REv. 485 (1996). Copyright is not an
absolute right or a right of “sole and despotic dominion.” WILLIAM BLACKSTONE,
COMMENTARIES ON THE LAWS OF ENGLAND, VOL 2, 2 (1765). Instead, copyright is a narrow right
subject to important limitations and exceptions. By carefully tailoring the scope of
copyright, our laws maximize the social welfare associated with creative work. It is this
economic logic that should guide our determination on the two issues before us today.

The fair use doctrine plays a vital role in ensuring copyright’s welfarist goals. See,
e.g., Ty, Incv. Publications Intern. Ltd., 292 F.3d 512 (2002). While the free market can fail,

and result in the undersupply of original works, the opposite can also occur: rather than
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solve a market failure, copyright can sometimes cause a market failure and an under-
supply of works. Wendy Gordon, Fair Use as Market Failure: A Structural and Economic
Analysis of the Betamax Case and its Predecessors, 82 COLUM. L. REV. 1600 (1982) cited in
Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 478 (1984) and Harper
& Row v. Nation Enterprises, 471 U.S. 539, 559 (1985). The fair use doctrine exists, in part,
to correct such copyright-induced market failures.

The case today is one where the fair use doctrine ought to apply to prevent a
market failure. Both The Chiwuzzles and Snickerwood Soup are valuable works in their
own right. Our society’s welfare would be higher with both works in the economy, and
not merely one or the other. Of course, under normal circumstances, Whitmore ought to
negotiate a license with The Reynolds Estate. That outcome would ensure adequate
compensation for the original author, in turn encouraging future authors to create new
works, and that both valuable works reach the market to the ultimate benefit of
consumers. This is not, however, a normal case. As economists have long known, the costs
associated with transacting in the market can be considerable and prevent otherwise
welfare-enhancing deals from emerging. Ronald Coase, The Problem of Social Cost, 3 ] LAW
& EcoN. 1 (1960). Here, the reluctance of The Reynolds Estate to license the adaptation
presents a barrier, and an insurmountable cost, to the transaction. The result is that, in
the absence of a finding of fair use, only one of these valuable works will reach the market,
and it will be consumers who ultimately lose out.

Furthermore, permitting uncompensated use in this case does not cause any
financial harm to the copyright owner because the copyright owner has no desire or
intention to license any adaptations. A finding of fair use in this case cannot, therefore,
undercut incentives to create. Lost earnings simply cannot harm an author’s creative

incentives if the author has no desire to make those earnings in the first place. This fact,
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together with the high transaction costs, mean the fair use doctrine must apply. LANDES
AND POSNER, THE ECONOMIC STRUCTURE OF INTELLECTUAL PROPERTY 115-117 (Harvard
University Press 2003) (describing such fact patterns as “high transaction cost, no harm”
cases).

That fair use will further utility in this case matters more than a rigid application
of the four factors listed in §107. These factors are a “checklist of things to be considered
rather than a formula for decision.” Ty, Inc. 292 F.3d at 522. Nevertheless, even if one
were to apply such factors somewhat rigidly, the result would still support a finding of
fair use. While the second and third factors do admittedly support the plaintiff, the more
important first and fourth factors support the defendant. Barton Beebe, An Empirical
Study of U.S. Copyright Fair Use Opinions, 1978-2005, 156 U. PA. L. REv. 549 (2008). On the
first factor, the defendant’s work is clearly not one which “supersede][s] the objects of the
original creation.” Salinger v. Colting, 641 F.Supp.2d 250, 256 (S.D.N.Y.2009), rev’d on
other grounds 607 F.3d 68 (2d Cir.2010); Campbell, 510 U.S. at 579 (internal quotations
and citations omitted). The existence of a separate and distinct market demand - in the
form of the private collector’s willingness to pay for the new work — must be interpreted
as evidence that Whitmore’s use is productive and transformative rather than
substitutionary. In the eyes of the consumer these two works are not the same, but
instead Snickerwood Soup is a work with a “further purpose or different character.”
Salinger v. Colting, 641 F.Supp.2d 250, 256 (S.D.N.Y.2009). On the fourth factor, the fact
that the Reynolds Estate has no desire to license derivative works means that the use had
no meaningful effect on the market or potential market for the original. The fact that
Snickerwood Soup was available for sale does not substantially change the nature of this

analysis, just as it would not in the case of parody. Campbell, 510 U.S. at 569.
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This leaves only the question of Whitmore’s copyright interest in the derivative
work. Langdél believes that any copyright interest is barred by §103 but that, should a
license be reached, a copyright interest could exist in the original selection and
arrangement of the pre-existing material. I, by contrast, find the opposite. Because the
use is fair, §103 is no barrier to Whitmore’s putative copyright interest. Nevertheless,
copyright does not vest in the selection and arrangement simply because such selection
and arrangement is not original.

Copyright is granted to derivative works for the same reason that copyright is
granted to any works: to encourage the creation of new works which otherwise would
not be supplied by the market. LANDES AND POSNER, THE ECONOMIC STRUCTURE OF
INTELLECTUAL PROPERTY, supra at 108-115. Some derivative works, such as translations of
novels or book-to-movie adaptations require significant fixed costs and yet the end-
product remain non-excludable. By granting copyright in such works, the law ensures
that the creator of the adaptation can recover their costs. However, not all derivative
works require significant fixed costs to create, and are likely to be produced even under
a free market. Two copyright doctrines perform a vital filtering role to ensure copyright
is not awarded to works that would likely emerge without the existence of copyright: the
idea-expression dichotomy and the originality doctrine. The logic of both is similar: to
grant copyright to ideas, or to unoriginal works, would do more economic harm than
good. Simple ideas and unoriginal works are both likely to be produced by the market
without the need for monopoly, and as such, the bad elements of monopolisation in terms
of deadweight loss outweigh any beneficial incentive effect in the social welfare
calculation.

The right approach to copyright in derivative works is to be found in the case of

Gracen v Bradford Exchange, 698 F.2d 300 (7th Cir. 1983). In that case, the plaintiff -
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Gracen - created a derivative work: a painting of Dorothy from The Wizard of Oz based
on a photograph of Dorothy as played by the actor Judy Garland. Gracen claimed to have
a copyright in her painting. The Seventh Circuit rightly dismissed Gracen'’s claim for lack
of originality. As the court explained, a derivative work “must be substantially different
from the underlying work to be copyrightable.” Gracen, 698 F.2d at 305. The point being
that only works that are substantially different from the original require substantial fixed
costs in the production of new expression.

In Whitmore’s case, Snickerwood Soup is not an original derivative work. Instead,
the decision to super-impose soup cans and a can opener over The Chiwuzzles was little
more than an unoriginal idea. It is not, in other words, substantially different from the
original Chiwuzzles. Unlike preparing the translation of a novel, or a movie adaptation,
creating Snickerwood Soup required merely a few clicks of a keyboard. Granting
copyright to such a work would be wholly unnecessary to incentivize follow-on creativity.
Society would be far better served if Whitmore’s idea to combine Reynold’s and Warhol'’s
work remains in the public domain.

[ therefore do not grant an injunction in this case because Whitmore’s use falls
within the scope of the fair use exception. I further hold that Whitmore has not created

an original derivative work and has no copyright interest of his own.

SAWYER, ].

[ begin with Justice Candide’s analysis because it is so obviously wrong-headed.
According to him, the only question worth asking is whether copyright increases the total
amount of copyrighted works produced. Increases are good; anything else is bad. But the
amount of copyrighted works is not the only thing, or even the most important thing, with

which copyright is concerned. Copyright rewards individuals not simply for the
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instrumental value that works contribute to social welfare, but for the labour individuals
expend to produce the works in the first place. As a legal institution, it protects “the fruits
of intellectual labour, embodied in the form of books, prints, engravings, and the like.”
The Trade-Mark Cases, 100 U.S. 82, 94 (1879). By mixing that labour—the “touchstone of
copyright protection” Feist Publications, Inc. v. Rural Tel. Serv. Co., Inc., 499 U.S. 340
(1991)—with the intellectual commons, the author acquires rights that are more than
mere instruments in service of social welfare; the author acquires natural rights to the
resulting copyrightable work.

One can see the point clearly by starting with the legal forebear to IP: property.
Property rights are not based only on their ability to increase social welfare. They are
derived naturally from the use of Reason. Consider, for instance, a person who lives in a
society without an organized legal system. If they gather up loose acorns from a tree, say,
can they claim a right to exclude others from using them? In other words, does the labour
the person expends in appropriating the resources of the commons justify their
possession of them to the exclusion of others? I think the answer to that question is yes,
provided they leave enough for others to satisfy their own needs. A person owns himself
and by extension, the things that he labors to appropriate from the commons. JOHN LOCKE,
Two TREATISES OF GOVERNMENT, Ch. V (Tegg 1823). When he mixes his labour with the
natural commons, he acquires a natural right to the results of that labour, provided he
leaves enough in the commons for others to do the same. Id. Ch. V, para 32. This means
that the acorn-gather has a right to gather acorns, but he has no right to hoard them, to
store them in trees while others starve. To put things more plainly, my great-great
grandfather, Tom Sawyer I, acquired a natural right to the trees he felled in the
wilderness. But he had no right to cut down or burn the entire forest while others went

without firewood or timber for lodging.
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The question for us today is whether one can naturally acquire rights to original
works like The Chiwuzzles in the same manner as one acquires rights to acorns or trees.
In other words, does one acquire a natural property right when one mixes with the
commons the labour of the mind rather than that of the body? In my judgment, the answer
is yes—and for many of the same reasons. An author, like the acorn-gatherer or the
lumberjack, mixes the “labour” of his mind, with the intellectual commons to create
something original. LOCKE, supra, Ch. 5, para. 24-25. By virtue of this mixing, the
intellectual laborer acquires natural rights in the resulting works. When that composite
is fixed in tangible form, the author clearly communicates his entitlement to the rest of
the world. See Carol Rose, Possession as the Origin of Property, 86 UNIVERSITY OF CHICAGO
LAw REVIEW 73, 83 (1985).

Of course, the intellectual laborer must also leave “enough and as good” for others.
Just as the acorn-gathers cannot hoard acorns, the author cannot claim for himself so
much of the intellectual commons that there is hardly anything left for subsequent
authors to work with. And while the author who appropriates from the public domain
does not diminish it de facto in the same way as the laborer, he does so de jure when
copyright protects her expression based in whole or in part on material in the public
domain. See Mala Chatterjee, Lockean Copyright versus Lockean Property, 12 ]. OF LEGAL
ANALYSIS 136 (2021). Recognizing this, our courts and legislature have developed
copyright doctrines to ensure there is enough left for others to use.

One is the idea-expression doctrine: copyright protects only expressions of ideas,
and not the ideas themselves. Nichols v. Universal Pictures Corp., 45 F.2d 119 (2d Cir.
1930). Adapting Romeo and Juliet into a television series (First Kill (2022)) or song
(Taylor Swift, Love Story (2008)), for example, entitles the author to a copyright in the

original expressive elements of that that particular work. The copyright owner can
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prevent others from copying the work’s protectable elements without permission. But it
will not recognize property rights in the story of star-crossed lovers. That story will
remain unprotected and free for all to use. In this sense, the idea-expression doctrine
seeks to preserve the intellectual common stock of things to which all authors may need
access. For the same reasons we may impose restrictions to prevent overfishing,
copyright law uses the idea-expression dichotomy to prevent the enclosure of the public
commons. See also James Boyle, The Second Enclosure Movement and the Construction of
the Public Domain, 66 LAW & CONTEMP. PROBLEMS 33-74 (2003).

The other doctrine is fair use, now codified by our copyright law in § 107.
Recognizing that certain types of original work can only be created by incorporating
protected elements of previous works, fair use is a limited exception that ensures the law
leaves enough room for other authors to create. See Wendy Gordon, A Property Right in
Self-Expression: Equality and Individualism in the Natural Law of Intellectual Property, 102
YALE L.J. 1533 (1993). Thus, fair use should preserve the right of a parodist who uses the
style and characters of a prior author to comment on the original author directly.
Campbell v Acuff-Rose, 510 US 569 (1994). Without fair use, the copyright owner would
likely prevent such works, and the law would fail to leave “enough and as good” for others.
Nevertheless, one cannot dress up a claim of infringement in parodist clothing. Fair use
does not give subsequent authors free rein to appropriate others’ labour.

Returning to the present case, this line of thought clearly thought clearly marks
out Reynolds’ work as protected. Much like my great-great-grandfather, Reynolds
appropriated from a commons: the intellectual commons that is the public domain. From
this domain, he took the basic idea of a fictional world full of animals, and through his
labour, expressed that idea in an original way. And so, while The Reynolds Estate cannot

own the basic idea, it does own the original expression Reynolds created.
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More to the point, this principle also clearly demonstrates that Whitmore’s use of
The Chiwuzzles is not fair. Neither Whitmore nor any of the justices on this court have
identified a reason why fair use is needed here to preserve the stock of the intellectual
commons. Unlike the case of parody, Whitmore did not seek to make any comment on the
original work. Apparently, he had no message at all to deliver. And so, there was no
particular reason why Whitmore needed to use The Chiwuzzles in any way. Whitmore
could have chosen any number of ways to express himself, including drawing anything in
the public domain. This is, therefore, not a case where the original copyright is so broad
as to threaten the ability of subsequent authors to create. It is instead, a case where a
subsequent author has copied the proprietary expression of another. This is theft, plain
and simple.

This conclusion is confirmed by application of the four factors. As Whitmore’s use
does not provide any new message, it can hardly be considered transformative (factor 1).
See Suntrust Bank v. Houghton Mifflin Co. 268 F.3d 1257 (11th Cir. 2001). Rather, thisis a
case where the defendant has copied another’s labour for the sole purpose of capitalizing
on it economically (factor 1). Worse, the alleged transformative character of the work is
made by appropriating wholesale (factor 3) another highly creative copyrighted work
(factor 2). And as the chief justice points out, Snickerwood Soup will have an impact on
the licensing market, which is precisely the market that Reynolds’ sought to close off
(factor 4).

Market failures like the one Justice Candide identifies are interesting, but they
cannot overwhelm the fair use analysis. What matters here is not whether a market
failure exists or how much allowing a use would increase the total number of copyrighted
works. What matters instead is a more basic and fundamental idea: Reynolds had (and

The Reynolds Estate has) a natural right to Chiwuzzles insofar as he has a right to the
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fruits of his intellectual labour. Neither Whitmore nor any of the justices on this court
have identified a reason why fair use is needed here to preserve enough and is good of
the intellectual commons for Whitmore to use.

Were it otherwise, as Justice Candide insists, the idea of copyright would be
illusory. For in a society without individual rights, social welfare is a pernicious fiction. In
securing a “fair return for their labors,” Harper & Row Publishers, Inc. v. Nation Enterprises,
471 U.S. 539, 546 (1985), copyright does more than provide financial gains to its owners;
it secures rights as a bulwark against the state’s exercise and arrogation of power in the
name of welfare or society. ROBERT NOZICK, ANARCHY, STATE AND UTOPIA (Basic Books 1974).
In short, to condition rights on rents, as Candide would, entirely misses the point of
having the rights in the first place. By blatantly copying the Chiwuzzles without
permission, Whitmore violated that natural property right—a right that “trumps”
considerations of social welfare. Ronald Dworkin, Rights as Trumps, in Jeremy Waldron,
ed., THEORIES OF RIGHTS 153-167 (1984).

This is theft, plain and simple.

The injunction should issue.

If the parties can reach a licensing agreement, then the decision as to whether
Whitmore possesses any protectable interest in the derivative work is relatively
straightforward. Under our precedents, copyright requires only a minimal degree of
originality to generate a protectable interest, reflecting the view that only a small degree
of labour, akin to picking up an acorn, is necessary for copyright protection. LOCKE, supra
at Part V para. 26; [author revealing citation anonymized]. There is no requirement that
the author sweat and toil. Some minimal degree of effort and creativity is enough.
Whitmore’s work, while not transformative enough to escape the need for a license,

contains a sufficient degree of creativity in selecting and arranging the works to merit
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copyright protection. I note, however, that this protection extends only so far as his

intellectual labour. It is, therefore, quite thin.

NOBEL, J.

[ am encouraged that my colleagues Chief Justice Langdél and Justice Sawyer favor
an injunction, though they mistakenly conclude that Whitmore has a legally cognizable
interest in the selection and arrangement of Snickerwood Soup.

Justice Candide’s opinion, however, is appalling both in its ignorance and its
inhumanity. By vigorously stressing economic interests, Justice Candide ignores the
crucial interests of the individuals who create the very thing that copyright law protects.
Authors are the focal point of copyright law because copyright law is meaningless without
them. When an author like Reynolds creates a work, he does more than produce a public
good made saleable by copyright’s economic fence. He also, and crucially, invests his
personality in the work, which “extension of his person,” and forms an unbreakable bond
with it that demands special protection. M. André Morillot, On the Author’s Right (1878),
reprinted in PRIMARY SOURCES ON COPYRIGHT 1450-1900 (L. Bently & M. Kretschmer eds.,
Andrew Counter trans., 2008). See also Margaret Radin, Property and Personhood 34
Stanford Law Review 957 (1982). Copyright protects this personality by providing the
author with powerful rights to prevent or enjoin the uses of their works. Justice Candide’s
obsession with economic gains obscures the author from view, reducing her to a mere
producer of commodities goods like soap or light bulbs. Economic interests, it is true, are
important to copyright. But they are important not because they increase the amount of
total works; they are important because they enable the author to receive due respect,

and compensation, for her work.
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On this score, Justice Sawyer has a point, though he is wrong to conclude that
copyright’s function is just to ensure payment for labour. Justice Sawyer’s principal
mistake is to pick an illogical starting place: the fictious “state of nature” where people
exist “in the raw,” so to speak, completely outside the bounds of any discernible social
organization. Even if such a fanciful place of free-range freemen could be reliably
imagined, it suffers from a critical flaw: it excludes the essential and social nature of
human life. STEVEN B SMITH, HEGEL’S CRITIQUE OF LIBERALISM: RIGHTS IN CONTEXT 65-70 (1991).
Copyright arises and is part of this social life. [author revealing citation anonymized].
Authors create works as members of society. They communicate messages about and for
a society of which they are or may be a part, even if the audience is unknown or
unreachable. Contrary to what Justice Sawyer seems to surmise, this practice can never
be excised and abstracted into a pre-social world. Even our cave-dwelling ancestors, for
instance, drew depictions on the rocky walls they called home as part of their social life.
While recognition and respect in such pre-law societies was easily enforced through
community norms, our society is too large, complex, and interconnected to rely on such
methods. As the role of creativity and the author has expanded, we have moved from
social mores and community norms to formal legal regimes to protect the crucial
personality interests of the author.

One cannot doubt, of course, that Justice Sawyer’s analysis includes the author. Yet
the author he imagines is strikingly devoid of the characteristics that make her important.
Surely the author’s labour cannot be dismissed, but this is not the crucial feature that
generates the strong legal protections copyright provides. No. It is the author’s
personality, his self, that the law needs to protect from indignity, degradation, and

disrespect.
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In the end, my colleagues all fail to understand that one cannot advance the
Progress of Science and the Useful Arts simply by generating profits or acquiring property
rights necessary to do so. An essential and indelible component of Progress is the human
being. He cannot be made, erased, or bought off with the promise of economic gain. Laws
that treat human beings as mere economic “pegs” to which rights attach for material gain
rights are missing their core object. Stig Stromholm, Right of Privacy and Rights of the
Personality: A Comparative Survey (working paper prepared for the Nordic Conference on
privacy organized by the International Commission of Jurists), Stockholm May 1967, at
29 (P. A. Norstedt & Soners forlag 1967).

Nowhere are these points clearer than in a critical provision of our own copyright
act that all the other Justices simply ignore: § 106A. Under this provision, authors have
distinct rights—moral rights—that derive from the special connection they have with

their work. This provision provides that authors

(1) shall have the right -
(A) to claim authorship of that work, and
(B) to prevent the use of his or her name as the author of

any work of visual art which he or she did not create.

(2) shall have the right to prevent the use of his or her name as
the author of the work of visual art in the event of a
distortion, mutilation, or other modification of the work

which would be prejudicial to his or her honor or reputation.
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Consider first the two rights under 106A. The firstis the right of attribution: a right
to be named as the author of a work. The second is a right of integrity: a right to prevent
others from modifying the author’s work in a way that would be harmful to their honor
or reputation. Both rights strongly support the case that copyright protects authorial
personality (in addition to the author’s economic interests). The author’s right of
attribution demonstrates that he has a right to be known and recognized as the author—
to ensure the bond is protected from adulteration and defilement. Similarly, the right of
integrity protects the author from assaults on their very personality akin to a “slap in the
face.” Susan P. Liemer, Understanding Artists’ Moral Rights: A Primer, 7 B.U. PUB. INT. L.].
41 (1998). The author can prevent others from distorting their personality, causing views
or uses of the work that are inconsistent with the author’s vision, intentions, or feelings—
her personality as expressed in the work. Crucially, these moral rights are inalienable.
Authors cannot transfer or otherwise assign them, reflecting the author's everlasting
bond with them. In short, the inalienable rights of attribution and integrity ensure the
author is respected and recognized as a person.

Alas, Congress, in short-sighted deference to powerful lobbying interests, has
chosen to limit these rights to a handful of works. Supposed practical difficulties in
recognizing moral rights more broadly provided a convenient fig leaf for industry
capture. Proclaimed difficulties in attributing software code, for example, caused the
legislature to exclude code from moral rights protection. The result is that moral rights

apply only to “works of visual art,” defined narrowly in § 101 as:

(1) a painting, drawing, print, or sculpture, existing in a single copy, in a
limited edition of 200 copies or fewer that are signed and consecutively numbered

by the author, or, in the case of a sculpture, in multiple cast, carved, or fabricated
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sculptures of 200 or fewer that are consecutively numbered by the author and

bear the signature or other identifying mark of the author; or

(2) a still photographic image produced for exhibition purposes only,
existing in a single copy that is signed by the author, or in a limited edition of 200

copies or fewer that are signed and consecutively numbered by the author.

Wiser countries, like France, have taken a different, more expansive view of moral rights.
Such countries have rightly persuaded the world to follow in kind, in degree, and in
substance. BERNE CONVENTION FOR THE PROTECTION OF LITERARY AND ARTISTIC WORKS, art 6bis
(1886).

Legislative compromise and asserted technical infeasibility, however, do not
abrade the core idea that underpins these crucial provisions. In addition to their
protection of moral rights, the provisions of 106A also shed light on the underlying
purposes of copyright law more broadly: copyright law protects the author’s personality.
Moral rights, though narrowly defined by our statute, underscores the broad rights and
authority our copyright law confers on authors to prevent others from modifying their
creations. Accordingly, aspects of these rights have long been a fixture of Rightshaven'’s
copyright law. Much like the American law on which our new Act is modelled, the
property rights established by copyright enable the author to “vindicate. .. [her] personal
right to prevent the presentation of his work to the public in a distorted form.” Gilliam v.
Am. Broad. Companies, Inc., 538 F.2d 14, 24 (2d Cir. 1976). Indeed, some have argued
quite persuasively that copyright’s traditionally “economic” rights provide even more
protection than would be required under 106A. See Henry Hansmann & Marina Santilli,

Authors’ and Artists’ Moral Rights: A Comparative Legal and Economic Analysis, 26 ]. LEGAL
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STUDIES 95, 113-14 (1997). One reason for this, I think, is that the legislative compromise
forced the courts to recognize personality interests through the only doctrinal vehicle
available to them: copyright’s economic rights. Perhaps the limited textual scope of 106A
excuses Justice Candide’s crude sketch of copyright law’s purpose, but it cannot excuse
ignorance of this aspect of our law’s long and more nuanced history.

Of course, as Justices of the Supreme Court, we cannot ignore statutory text when
deciding a case. At first blush, Chief Justice Langdél’s approach seems sound. Had Chief
Justice Langdél considered the moral rights provisions (which she did not), it is clear that
The Chiwuzzles does not fall within the narrow definition of a “work of visual art.” The
Chiwuzzles is neither a limited edition print nor an exhibition piece. Nevertheless, while
106A does not by its text apply, upon closer examination this case beautifully illustrates
how the principles underlying it affect and influence copyright law. And this leads me to
conclude that Whitmore’s work is infringing, should be enjoined, and fails to qualify for
copyright protection. To illustrate, it is best to consider issue 2 first on copyrightability,
before issue 1 on fair use.

Reynolds’ work is critically acclaimed, but that fact alone does not determine
copyright law’s protective reach. What matters is that works like The Chiwuzzles contain
“something irreducible which is author’s . . . alone.” Bleistein v. Donaldson Lithographing
Co., 188 U.S. 239 (1903). Reynolds’ work speaks to his own personal experiences with his
nephews and nieces. Through the expression of his experience, Reynolds developed a
unique story that reflected his personality and was crucial to his development as a human
being. The work became so closely associated with him that it formed part of his identity.
During his lifetime, copyright law enabled him to prevent harm to this personality. He
repeatedly refused to license the work for any purpose—preserving his personality in its

purest form. This enabled him to control a crucial aspect of his self, to encourage respect
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for his person and his creations. All this was achieved without the direct benefit of moral
rights, and instead through the property rights of § 106.

Compare this with Snickerwood Soup. Here, Justice Candide reaches the correct
result for all the wrong reasons. Candide uses the idea-expression dichotomy and
originality doctrines as economically-informed filters to avoid protecting works that do
not “need” protection. In his words, these doctrines screen out Snickerwood Soup
because the work “does not require significant fixed costs to create, and are likely to be
produced even under a free market.” Put simply, the incentives copyright law provides
are unnecessary to generate Snickerwood Soup. This is a category mistake. Idea-
expression and originality are indeed filters, but they are meant to capture works without
personality. Ideas, for example, are not copyrightable because they are too general
abstract and general, too free for all to know and use. Personality cannot be found in an
idea because the idea has not been given life by any personality. Originality, likewise,
recognizes that not all expressions contain a sufficient level of personality to merit
protection.

Unlike The Chiwuzzles—which contains identifiable, indelible, and unique
elements of the author’s self - Snickerwood Soup is a derived and distorted form of
Reynold’s personality. Put directly, Whitmore’s work is basically a slavish copy. All he has
done is paste one existing copyrighted work onto another. He has taken the personality
of one author and claimed it as his own—without attribution or even acknowledgment.
Not only that, but Whitmore admitted in his deposition that “assistants do most of the
work anyway.” While we do not have any further details regarding what, if anything,
Whitmore directed his assistants to do, we do know that he has not done enough to
demonstrate that his personality is “in” the work. Thus, the reason Snickerwood Soup

does not merit copyright protection—even under the relatively low bar of Feist—is
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because it fails to evince sufficient evidence of the Whitmore’s own personality. Truly
forging a “special bond” with the work requires something more than merely making
some superficial choices and asking the courts to strain their eyes through a microscopic
lens for some trace of personality. Cf Infopaq International A/S v Danske Dagblades
Forening [2009] ECR 1-6569 (Infopaq ). Eva-Maria Painer v. Standard VerlagsGmbH,
Case C-145/10, EU:C:2011:798 [2011] ECDR (13) 297.

The fact that Whitmore’s work does not involve the unique special bond on which
copyright is forged has important insights for issue 1 on fair use. It is true, of course, that
even personalities are not immune from comment or criticism. And § 107 embodies the
idea that the right of the author must be compatible with the right of the public. The fair
use doctrine does this by permitting others in society to equally invest their personality
in acts of follow-on creativity. Whitmore’s work, however, is not such a work. Without
adding any personality of his own, Whitmore’s work simply cannot be transformative
(factor 1). Instead, it simply combines two iconic works with no clear message or
purpose—certainly not anything special or new. Whitmore appropriates the entirety of
Reynold’s image (factor 3) without giving any of himselfin return, and all to make a profit.
The apparent sole purpose is to trade on the notoriety of Reynolds’ work. Factors one and
two intersect to bolster the point, as Whitmore explicitly stated that he was simply doing
“what [he] can get away with.”

Finally, the work is likely to affect the licensing market of the original. Although
Reynolds refused to license the work during his lifetime, it does not follow that a licensing
market fails to exist—nor that Whitmore’s use would be uninjurious. If it were true that
no market existed because one refused to license their work, then any refusal to license
would be grounds for fair use. That cannot be right as a matter of doctrine or policy. On

that view, Reynolds would lose doubly. First, he would be unable to control use of its
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work, as is his right, and second he would not be able to obtain licensing fees to which it
would otherwise be entitled. All of these suggest that the use is not fair. I see little reason
to prevent his heirs from continuing to preserve this recognition and respect. In short,
the factors all weigh against fair use.

The injunction should issue as, indeed, would be the normal fate for
“appropriation artists” outside of Righsthaven. See Bauret et al. v. Koons et al., 3eme
chambre 4eme section, N°RG 15/01086, Jan. 22, 2016 (finding heirs of Bauret could
enforce copyright against appropriation artist Jeffery Koons for creating without
authorisation of the author a sculpture substantially similar to Bauret’s portrait, Enfants,

depicting a naked boy and girl).

Senbaum, J.

This case, as most of my colleagues have pointed out, is not only about whether
Snickerwood Soup is a fair use or qualifies for copyright in its own right. Instead, the
controversy presents a much more fundamental question of social choice: in what kind
of society do we wish to live? And how does copyright contribute to that vision of society?

In response to that question, [ agree with Justice Candide that doctrinal rules are
often too indeterminate, and too blind to the actual impact of the law, to serve as a basis
for sensible policy making. I also have little time for the strange metaphysical claims
made by my colleague Justice Sawyer. The idea that mixing one’s labour entitles one to
ownership of the commons is simply bizarre, as an analogy will show. Imagine that [ own
a ham sandwich and drop it into a vat of cement. Before I can retrieve the sandwich, the
cement hardens into a concrete block. Could I then claim to own the entire block? Clearly
not. See Jeremey Waldron, Two Worries about Mixing One’s Labour, 33 PHIL. QUARTERLY 37,

43 (1983). As a matter of logic, it does not necessarily follow that mixing one’s labour
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with the commons results in ownership of the commons. It is also equally possible that
such mixing simply results in the alienation of one’s labour. See ROBERT NOZICK, ANARCHY,
STATE AND UTOPIA 174 (Basic Books 1974). Put less abstractly, by mixing my sandwich with
the cement, [ have not acquired property in the cement. I have simply lost my sandwich!

Personality fares little better. Spooky metaphysics cannot use magic to generate
powerful rights. For example, it is not clear what personality is or how it can be invested
in a work. See [author revealing citation anonymized]. Certainly not every creator has nor
even feels a connection so deep with what they create that they should have veto power
over what others do with it. Not everyone is Michelangelo or even Taylor Swift. And even
if they were, why such a special bond would justify a property right, as opposed to the
personal rights of moral rights, remains entirely elusive to me. See Immanuel Kant, On
the Unlawfulness of Reprinting (Berlin 1785).

Not only metaphysically bizarre, but the judgments of Sawyer and Nobel also reify
a narrow and exclusionary understanding of authorship. Both judges subscribe to a
highly romanticized vision of the author as the genius who creates ex nihilo and is solely
responsible for delivering into the world some form of unique expression. This fiction is
the product of the eighteenth century and takes as its paradigm authors like William
Wordsworth, Alexander Pope, and Lord Byron. Martha Woodmansee, The Genius and the
Copyright: Economic and Legal Conditions of the Emergence of the ‘Author’, 17 Eighteenth-
Century Studies 425 (1984). But authorship is rarely so romantic, and especially so when
one considers less male, pale, and straight authors. As scholars spanning feminist studies,
queer theory, critical race theory, and more have pointed out, authorship in non-
hegemonic subcultures frequently involves re-use of pre-existing creative materials,
often to subvert dominant social norms. See e.g. Eden Sarid, A Queer Analysis of

Intellectual Property, 91 WiscoNSIN L REV 91 (2022), Ann Bartow, Fair Use and the Fairer
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Sex: Gender, Feminism, and Copyright Law, 14 AM. U. ]J. GENDER, SOCIAL PoLIcY, & THE LAW
551 (2006), and ANJALI VATS, THE COLOR OF CREATORSHIP: INTELLECTUAL PROPERTY, RACE, AND
THE MAKING OF AMERICANS (Stanford University Press 2020).

As a result, I find myself in a position not too far removed from Justice Candide.
Like Justice Candide, I believe our decision must be based on a comprehensive
assessment of the impact on the welfare of our citizens. However, I part company with
him on the nature of our society’s welfare. Welfare cannot be understood as the crude
notion of maximization of utility (or, the satisfaction of preferences). Understanding
welfare in such terms is likely to have highly unpalatable consequences. Consider, for
example, persons with visual impairments. If persons who are visually impaired “get|[]
half the utility that” a non-visually-impaired person gets “from any given” audiovisual
work, then Justice Candide must find it perfectly acceptable—indeed desirable—that the
market will produce more works for non-visually impaired persons than for those with
visual impairments. Amartya Sen, Equality of What?, in TANNER LECTURES ON HUMAN VALUES,
VoL. 1, 203 (1980). See MADHAVI SUNDER, FROM GOODS TO A GOOD LIFE 23-44 (2012). Such an
outcome, I cannot accept. I cannot bring myself to sacrifice the interests of some in society
to serve the interests of “utility monsters” who, by virtue of their birth, are capable of
enjoying higher utility levels. See ROBERT NOZICK, supra at 41; cf. see [author revealing
citation anonymized].

Rather than conceptualize welfare in such narrow homo economicus terms, I
propose instead that our society’s welfare must be measured in terms of our citizens’
capabilities. Life can only go well for someone if they can “do certain basic things” -
particularly things that are critically important functions of any dignified human life. Sen,

supra, at 218.
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What are these capabilities that an individual needs? While I cannot answer that
question in full here today, what I can do is highlight some key capabilities which have a
bearing on the case at hand. Consider: can a full life be achieved without the ability to
joke, play, and laugh? Will a life be a good one, without opportunity to exercise one’s
creative imagination? Is a person’s well-being diminished or enhanced by the ability to
think and reason critically? See MARTHA NUSSBAUM, WOMEN AND DEVELOPMENT: THE
CAPABILITIES APPROACH 78-80 (2000). Only if individuals have these capabilities, and more,
will they be able to live, as Aristotle said, a “complete life.” ARISTOTLE, NICOMACHEAN ETHICS,
Book I.7; id. Book 11.4, Book X.8.

Expressive works play a particularly important role in the welfare of our citizens.
See SUNDER, supra, at 3-6; William Fisher, Reconstructing Fair Use, 101 HARV. L. REV. 1659,
1745-1761 (1988). Firstly, it is through creating, consuming, and sharing expressive
works - like that of Chiwuzzles and Snickerwood Soup - that we develop our capabilities
of imagination, play, and reason. For example, it is through admiring, joking, and laughing
about expression that we, in turn, learn to better express ourselves. Second, creative
expression is an intrinsically valuable element of the good life. As Aristotle himself wrote,
works of art “have merit in themselves” and are valuable “for [their] own sake.” ARISTOTLE,
supra, Book IL.4. Access to, and engagement with, expressive work is not merely a way of
developing one’s capabilities, but is per se evidence that one is in fact living a flourishing
life.

Against this backdrop, copyright has two opposing effects. On one hand, copyright
provides incentives for the creation of these capability-enhancing works in the first place.
But, on the other hand, it also restricts their use and, accordingly, limits how effectively
the works can build the capabilities of our citizens. Like Justice Candide, therefore, I

believe we must attend to this “incentive-access tradeoff.” Oren Bracha and Talha Syed,
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Consequence-Sensitive Theories of Copyright, 29 BERKELEY TECH. L.]. 239 (2024). Although,
as I now explain, my concern for capabilities, rather than utility, means I partially depart
Candide’s company on how the twin masters of incentive and access are to be balanced.
Cf Michael Abramowicz, An Industrial Organization Approach to Copyright Law, 46 WM. &
MARY L. REv. 33, 89 (2004).

[ hold today that Snickerwood Soup is a fair use of The Chiwuzzles. On factors 2, 3,
and 4, | am in near total agreement with Justice Candide. Factors 2 and 3 clearly favor
Reynolds. Permitting wholescale copying of highly expressive and original works under
normal circumstances would depress incentives for the creation of capability-enhancing
work. However, this is counterbalanced by the fact that, due to Reynolds’ reluctance to
license adaptations, the copyright owner’s market is unlikely to be harmed in a way which
would depress such incentives.

Where I depart, somewhat, from Candide concerns factor 1: the purpose and
character of the defendant’s use. What Candide’s reasoning omits is how important this
type of work is for developing capabilities outlined above. Whitmore’s Snickerwood Soup
is what we might charitably call a “heterodox” work in the sense that it “challenge[s]
broadly held views, beliefs or tastes, and include[s] content that is outside the
mainstream, is avant-garde, or is aimed at preferences and tastes that are relatively
marginal.” Bracha and Syed, supra at 269-270. See also, for example, Mattel Inc. v. Walking
Mountain Productions, 353 F.3d 792 (9th Cir. 2003). Such challenging works are often
described as “thought-provoking” in the sense that they help develop one’s powers of
critical independent thought. As no less than John Stuart Mill helped us to understand
that we should encourage eccentricity to break through “the tyranny of opinion” that
causes us to label non-conformity as “eccentric” in the first place. JoHN STUART MILL, ON

LIBERTY 62 (Batoche Books 2001) (1859). It is the eccentricity, oddity, and quite frankly
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bizarreness of Whitmore’s work that challenges us to think about what “art” really is,
much like the works of Marcel Duchamp before him. And so such works enjoy special
favor under factor 1 of the fair use analysis. Thus, on the issue of fair use, I agree a fortiori
with Justice Candide.

[ also hold today that Whitmore does not have a copyright interest of his own in
Snickerwood Soup. Once again, the incentive-access tradeoff provides a guide to our
determination here. Granting copyright in the selection and arrangement would increase
the incentives for the production of works such as Snickerwood Soup, but simultaneously
would limit the use of such works thereafter. As Candide has already pointed out,
however, there are good reasons to believe that copyright is not necessary in this case to
encourage creation because the fixed costs of production are trivial. To that sensible
point, I wish to add also that granting copyright is very unlikely to help incentivize the
creation of such works. Outside of those produced by a handful of provocateurs like
Whitmore, heterodox works rarely find mainstream commercial success in the market.
For every Randy Whitmore, there are many more Vincent Van Goghs whose works simply
fail to find paying audience. Copyright cannot fix this problem. Thus, granting copyright
is not only unnecessary because the fixed costs of production are small, but also because
granting copyright is unlikely to do much to help such authors recover the fixed costs of
production at all. Once again, I concur a fortiori with Candide ]. Copyright is already
considerably overweight. We need not add to its heft here.

[ am aware, of course, that in viewing this case as one of social choice, and in
defining a vision of the good life for Rightshaven'’s citizens, | may come across as too
illiberal and paternalistic for the tastes of some, like my colleague Justice Sawyer. See
Fisher, supra at 1762-66. However, in my view, true liberty is not to be found in merely

the negative freedom to be free from interference, as The Reynolds Estate would have it,
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but in the marriage of negative freedom and the positive freedom to live one’s life fully.
Cf1siah Berlin, Two Concepts of Liberty (1969), in ISIAH BERLIN, FOUR ESSAYS ON LIBERTY 118-
72 (2002). Attention to the demands of positive freedom mean, in this case, the injunction

should not issue.

MOSAYAK, ].

Justice Felix Frankfurter once wrote that “wisdom too often never comes, and so
one ought not to reject it merely because it comes too late.” Henslee v. Union Planters Nat.
Bank & Trust, 335 U.S. 595 (1949). ] am reminded of these words today on the day of my
retirement from the bench. During my long career I have taken a particularly keen
interest in disputes related to intellectual property. After all, what could be more
stimulating for an inquiring legal mind than the “metaphysics of...law”? Folsom v. Marsh,
9.F.Cas. 342 (C.C.D. Mass. 1841) With the passage of the Copyright Act 2024, Rightshaven
is poised to write a new chapter in the history of this fascinating area of law. With the
benefit of experience, I hope today to set her off in the right direction.

In this unusual case, my judgment acquires extra significance. Due to the untimely
recent death of our colleague, Justice Hercules, we today are sitting as six, not seven,
justices. As a result, if I uphold Whitmore’s fair use argument, and do not grant an
injunction, then our court will be equally divided. In such circumstances, Rightshaven'’s
procedural conventions dictate we can issue no judgment on the issue of fair use and no
precedent will be set. Necessity will force us to issue a per curiam opinion that, somewhat
arbitrarily, will benefit Whitmore at the expense of the Reynolds Estate. See generally
United States v Texas 579 U.S. 547 (2016). Fortunately, my reasoning today avoids that

uncomfortable outcome.
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As those who have read my previous decisions know, I once was like my colleague,
Justice Candide. For the reasons Justice Candide explains in his criticism of Langdél, I felt
that the usual tools in the judge’s arsenal (statutory interpretation and stare decisis),
often could not fully determine the disputes before me. I needed some deeper theoretical
framework to help inform and guide my decisions. And, like Justice Candide, I found that
bedrock in utilitarianism. I saw IP rights as a policy tool designed to ensure an optimal
supply of new intangible goods. Working within this framework, I perceived my role as a
judge to strike the right balance between the twin demands of incentives and access.
Through my interpretation of legal doctrine, I sought to ensure Rightshaven’s citizens a
supply of new works and inventions with which to inspire and entertain, but also to
ensure that such works and inventions were used and enjoyed by as many consumers as
possible.

However, as time has passed and my hair has greyed, | have come to be less sure
of my previous utilitarian fundamentalism. During my years I have witnessed scholars
produce a startling amount of empirical research into the economics of creativity and
innovation. The results of this research have been exasperatingly inconclusive. For every
study pointing to the need for IP rights to encourage investment and financing of creative
projects, one can find another study demonstrating how strong IP rights are not
correlated with more creativity. See, e.g., Ted Sichelman & Stuart J.H. Graham, Patenting
by Entrepreneurs: An Empirical Study, 17 MicH. TELECOMM. TECH. L. REV. 111 (2010); ¢fJosh
Lerner, The Empirical Impact of Intellectual Property Rights on Innovation: Puzzles and
Clues’ 99 AMERICAN EcoN. REv. 343 (2009). The reality is that the economic case for
copyright remains an “uneasy” one. Stephen Breyer, The Uneasy Case for Copyright: A

Study of Copyright in Books, Photocopies, and Computer Programs, 84 HARV. L. REv. 281
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(1970). With time, I came to realize that I could no longer say with confidence that a well-
balanced copyright system was indeed a net good for society’s welfare.

From this brief personal history, it may sound as if I today agree with either
Justices Sawyer or Nobel. And, to a certain extent, that would be correct. Nevertheless,
such a conclusion would also be an overstatement and far from the whole truth. My
concern with utility and efficiency was not foolhardy. We should all want our laws to
promote welfare and to do so at low cost. Moreover, given how frequently economic
concepts are referenced in the doctrine, particularly in the American case law on fair use,
one could hardly understand copyright law without some appeal to these values. See, e.g.,
Ty, Inc v. Publications Intern. Ltd 292 F.3d 512 (2002). And while my faith in the utilitarian
foundations of IP waned, I would not seek to dissuade Candide from his view. Not only
may reasonable people interpret the data differently and come to different conclusions,
but further study may eventually provide a more solid utilitarian foundation for the field.

What became apparent to me, however, was that efficiency could only be a “mid-
level” principle. By mid-level principle, I mean a principle that is embodied in legal
practice and doctrine, but which is not itself foundational. See JULES COLEMAN, THE PRACTICE
OF PRINCIPLE: IN DEFENSE OF A PRAGMATIST APPROACH TO LEGAL THEORY 6 (2003). And nor is
efficiency the only mid-level principle in IP. In addition to efficiency, I find the following
conceptual themes recurring in our copyright law: proportionality, non-removal, and
dignity. See ROBERT P MERGES, JUSTIFYING INTELLECTUAL PROPERTY 5-9 (Harvard University
Press 2011). In brief, the proportionality principle states that a creator’s property right
ought to be tailored in a way that reflects his contribution. MERGES, supra at 8. The non-
removal principle states that information and ideas in the public domain must not be
privatized. MERGES, supra at 7. And lastly, the dignity principle recognizes how intangibles

embody personal attributes of their creators. MERGES, supra at 8.
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The importance of mid-level principles in IP cannot be overstated. Our Chief
Justice’s reminder that we are a government of laws, and not men, still rings true to me
today. As judges we should not impose our deepest foundational beliefs on Rightshaven’s
citizens. And yet, as [ openly admit, often a judge needs to have recourse to something
deeper than the often conflicting and indeterminate rules of legal doctrine. Mid-level
principles are the answer to this conundrum. Such principles are not mere diktats of
individual judges but part of our legal system and can serve as premises from which we
on the bench reason. See Ronald Dworkin, The Model of Rules, 35 U. CHI. L. REv. 14 (1967).

At the same time, these principles are compatible with a wide range of different
foundational normative commitments. To give an example, [ suggest that all my
colleagues on the bench today can subscribe to the proportionality principle. Whether we
think of the proportionality principle as a response to the incentive-access tradeoff, as
Justice Candide might, or as an expression that creators ought to own only the fruits of
their labour, as Justice Sawyer might, we can all agree with the substance of the principle.
Mid-level principles therefore allow us as judges to hold different foundational views
about copyright, and yet not foist those beliefs on our citizens. Indeed, such mid-level
principles are even compatible with other foundational principles that have so far not
found much expression in the writings of my colleagues, including for example, the
promotion of democratic norms. See Neil Netanel, Copyright and a Democratic Civil
Society, 106 YALE L.]. 283 (1997)

On the issue of fair use, Chief Justice Langdél has come to the right conclusion. She
has already explained why applying fair use doctrine leads to this conclusion. But it may
be helpful to show how the mid-level principles, which suffuse the doctrine she applies,
explain and make sense of that outcome. Of course, as Justice Candide correctly explains,

the efficiency principle in this case supports a finding of fair use, and this principle finds
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rather obvious expression in the fourth factor analysis. On the other hand, however, both
the proportionality and dignity principles cut in the opposite direction. As my colleague
Justice Sawyer notes, the rights conferred by copyright are designed to secure authors “a
fair return for their labors.” Harper & Row Publishers, Inc. v. Nation Enterprises, 471 U.S.
539, 546 (1985). A fair and proportional return for Reynolds’ labour is a copyright that
cannot be evaded by simple and relatively unoriginal alterations to the original work,
such as that contained in Snickerwood Soup. This conclusion is further strengthened by
the dignity principle which finds lucid expression in the judgment of Justice Nobel. The
overall balance of the principles, then, comes down in favor of the Reynold Estate. While
[ am prepared to admit some exceptions, my view is that if “creative professionals do not
want their work to be treated as an input, or want to exercise control over when and how
this happens, the law should protect that preference.” MERGES, supra at 245.

However, if we turn to the second issue on Whitmore’s copyright claim in the
selection and arrangement of Snickerwood Soup, Justices Candide and Nobel have
reached the correct result: Whitmore has no copyright interest because the selection and
arrangement is insufficiently original. It is true that granting Whitmore copyright solely
in the selection and arrangement would be proportional to his particular contribution.
However, the remaining principles largely outweigh this finding. For the reasons Candide
explains, granting copyright in a relatively simple modification, such as this, is
unnecessary to stimulate creativity and results in yet more restrictions on access.
Although he does not explicitly reference it, to grant copyright in the selection and
arrangement would be contrary to the non-removal principle and would represent a
privatization of a simple idea better left in the public domain. Lastly, for the reasons that
Justice Nobel explains, the level of personality interest in this work is low and,

accordingly, the dignity principle does not support a copyright interest. Together, these

45



are the reasons behind the American case law pronouncement that there must be more
than a mere “spark” of creativity as outlined in Feist Publications, Inc., v. Rural Telephone
Service Co., 499 U.S. 340 (1991). Accordingly, I believe that Chief Justice Langdél has
misapplied the originality doctrine.

Having spoken to my colleague Justice Candide about my decision,  am aware that
he remains suspicious of the conclusion I derive from the mid-level principles,
particularly on the issue of fair use. And, of course, Justice Candide is not alone in
expressing some concern on this point. See David Blankfein-Tabachnick, Intellectual
Property Doctrine and Midlevel Principles, 101 CAL. L. REV. 1315 (2013); Oren Bracha,
What Good are Midlevel Principles in [IP? PRAWFSBLAWG (Jan 29, 2013)
https://prawfsblawg.blogs.com/prawfsblawg/2013/01/what-good-are-midlevel-
principles-in-ip-thoughts-on-justifying-ip.html.) Justice Candide’s fundamental concern
is that for the principles to be compatible with a broad array of competing normative
foundations, the principles themselves need to be defined at such a level of abstraction to
be largely meaningless. Take, for example, the proportionality principle. While Candide
can endorse this principle on a superficial level, he argues that his understanding of the
principle will always be substantially different from the understanding preferred by our
colleague Justice Sawyer. In Justice Candide’s view, it would not be proportional to give
The Reynolds Estate the power to hold up an otherwise valuable work from reaching the
marketplace. But, of course, he acknowledges that our colleague Justice Sawyer would
find this to be an entirely proportional return for Reynolds’ labour. The only way to get
around this conflict, he says, is to leave the principle largely undefined, or as an empty
vessel into which everyone can pour their own normative values. And this, Candide says,

is what I have done. The reason why I find the proportionality principle supports
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Reynolds’ case is, he alleges, because of my lack of faith in a utilitarian rationale for IP and
my growing recognition of IP rights as rights.

To Justice Candide I say simply this: indeterminacy is not a defect, but it is what
we should expect (much like our broader political theories of justice. See JoHN RAWLS, A
THEORY OF JUSTICE 200-201 (1971). As Justice Candide himself acknowledges, part of our
role as judges is to exercise limited discretion. We are judges precisely because we are
expected to use our judgment in cases where the arguments are finely balanced. While it
would be unconstitutional and antidemocratic to foist our foundational beliefs on others,
articulating what the proportionality principle means in any given scenario, or its relative
weight compared to the other principles, is precisely what we on this bench are paid to
do. And in this case, it is my judgment that the balance of principles supports a finding of
copyright infringement and denies Whitmore any copyright interest in the derivative

work.
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Postscript

Dear Reader,

We have a rather embarrassing confession to make. Following our discovery of this case,
we came to realize that we have all been duped. It transpires that the image of The
Chiwuzzles was not created by Reynolds at all! It appears instead to have been produced
by an Al image generator. As for the selection and arrangement of the pre-existing
materials involved in Snickerwood Soup, the real author has exercised their right to
remain anonymous. Despite our deep embarrassment, we hope that this fantastical case
has provided some real insight into why IP theory matters, as indeed theory does in any

area of law.2

2 Lon Fuller, The Case of the Speluncean Explorers, 62 HARV. L. REV. 616 (1949). See also Allan C Hutchinson
and Derek Morgan, The Canengusian Connection: The Kaleidoscope of Tort Theory, 21.1 OSGOODE HALL L. ].
69 (1984). On the way that different IP theories may affect case outcomes, see generally Jane C. Ginsburg, A
Tale of Two Copyrights: Literary Property in Revolutionary France and America, 64 TUL. L. Rev. 991 (1990), Peter Drahos, ‘A
Philosophy of Intellectual Property’ (Routledge 1997), Mireilla van Eechoud et al ‘Harmonizing European Copyright Law:

The Challenges of Better Lawmaking (Kluwer Law International 2009) and more.
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