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The Governance of Global Supply Chains: Empirical Insights from the Ready-made
Garment Industry in Bangladesh a Decade after Rana Plaza

TASKIN IQBAL*

The regulation of activities in global supply chains presents significant challenges,
particularly in establishing corporate accountability for human rights violations and
addressing extraterritorial oversight. Due to unwillingness or limited capacity of
governments to requlate the social externalities of global business activities, the
last decade has seen an increase in schemes that use non-state authority to
govern corporate conduct beyond borders. Drawing on a qualitative study on the
ready-made garment industry in Bangladesh, this paper examines the
effectiveness of industry-led private governance regimes and CSR practices of
multinational corporations in global supply chains, as well as the extent to which
private governance can serve as an effective alternative to obligatory regulatory
frameworks. The findings confirm that, while both voluntary and mandatory
regulatory mechanisms are beneficial, various factors hinder their execution and
limit their ability to adequately address corporate abuses of human rights.

INTRODUCTION

The poor working conditions prevalent in garment factories in low-and-middle-income
countries (“LMICs”) were highlighted by the Rana Plaza factory disaster in Dhaka,
Bangladesh, in 2013, when a building collapse caused over 1,000 deaths and many more
injuries.” The demand for cheap products in countries with advanced economies often
overlooks such exploitation. Global supply chains represent intricate network structures
involving production sharing, trade, and investments across numerous countries and diverse
institutional contexts and industries. These networks encompass a range of non-core
manufacturing and service activities that a lead company strategically outsources to other
companies or enterprises.? Global supply chains are primarily controlled by the lead company
which are multinational corporations (“MNCs”) in high-income countries.® The lead company
plays a central role in governing the product or service by overseeing its design, marketing,
and determining the optimal geographic locations for various stages of production and service
provision.* The governance mode within these supply chains can profoundly impact
environmental outcomes and contribute to the establishment of precarious labour standards.
Addressing the economic, social, and ecological complexities of global supply chains presents
substantial governance challenges, requiring state and non-state actors, networks,
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organisations, and individuals to collaborate constructively and responsibly.® Due to extensive
subcontracting practices among many MNCs, standard labour conditions are often obscured,
particularly within sections of the value chain where subcontracting occurs.®

Although MNCs portray themselves as responsible entities safeguarding their workers, the
optimal approach to managing global supply chains and addressing exploitation remains
unclear. A central question is whether voluntary standards suffice, or whether binding legal
frameworks are necessary, particularly given the challenge of ensuring accountability across
transnational supply chains. Regulation faces several hurdles: defining corporate liability for
human rights violations, determining whether accountability should transcend borders, and
assessing whether government action alone can address the global scope of corporate
conduct.” Governments may lack willingness or capability to regulate the social impacts of
global business activities. In this regulatory vacuum, non-state actors have increasingly
shaped transnational governance. A growing amount of business regulation arose from the
private sector, civil society, multi-stakeholder groups, and hybrid public-private institutions,
working within a dynamic, transnational regulatory space rather than through conventional
state and interstate institutions.® MNCs assumed regulatory roles through their sustainability
practices and policies.® Yet concerns about the legitimacy and effectiveness of such private
mechanisms have spurred growing support for mandatory frameworks. A proliferation of
domestic and international laws mandate disclosure provisions, requiring greater
transparency from companies.’® Since 2017, legislation mandating companies to conduct
sustainability due diligence has grown."" The evolving legal landscape involves a shift toward
combining private governance with enforceable legal mechanisms, raising questions about
how these approaches interact in practice.

Despite significant research from several disciplines exploring global supply chain practices
and governance, the perspective of buyers from high-income countries continues to dominate
supply chain studies. Although corporate activities have become more transparent, much
existing research has primarily focused on perspectives from MNCs based in advanced
economies’?, often overlooking the unique challenges associated with non-market
coordination in the segments of the supply chain within LMICs. The viewpoint of suppliers and
subcontractors in LMICs remains underrepresented.’ This article presents findings from an
in-depth qualitative study that seeks to redress this imbalance. Through semi-structured
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7 A. Begum, ‘Corporate social responsibility: Reflecting Australian legal approaches to human rights’
(2015) 36 Company Lawyer 279; Also see K. Amaeshi et al., ‘Corporate Social Responsibility in
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framework for analysis’ (2014) 8 Regulation & Governance 1.
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interviews with participants in the ready-made garment (“RMG”) industry in Bangladesh, it
assesses the effectiveness of industry-led private governance regimes through voluntary
mechanisms within global supply chains. It also examines the extent to which private
governance can serve as an effective alternative to obligatory regulatory frameworks and
evaluates the efficacy of the current mandatory regulatory framework. In addition, it explores
how small businesses in LMICs respond to institutional demands from both state regulations
and MNCs’ private sustainability standards, the factors that affect how they respond, the role
of third-party investigators in ensuring that the sustainability expectations of MNCs from their
suppliers are satisfied, and the impact of COVID-19 on due diligence within global supply
chains.

This article presents a wide-ranging assessment that builds upon existing literature on supply
chain practices to examine the dynamics between voluntary and mandatory governance
mechanisms. The Rana Plaza disaster highlighted the governance gaps within global supply
chains, prompting the industry to engage in numerous multi-stakeholder initiatives (“MSls”) to
address these issues.™ Additionally, because of COVID-19 and the resulting closure of retail
shops in many consumer countries, a drop in demand hit the global supply chains in the RMG
industry particularly hard. Drawing on data from interviews with NGOs, company directors,
suppliers, human rights activists, and trade union leaders in Bangladesh, this article sheds
light on how suppliers in LMICs function in practice and the various complexities associated
with governance in LMICs, with a view to improving practice in the future. This study is
particularly timely given the increasing global adoption of legislation, such as the EU Corporate
Sustainability Due Diligence Directive, which mandates companies to conduct due diligence.
Such legislation strengthens the argument for due diligence as a fundamental requirement for
corporations, aligning with the UN Guiding Principles for Business and Human Rights and the
revised OECD Guidelines for Multinational Enterprises on Responsible Business Conduct.
Analysis of the RMG industry in Bangladesh will also shed light on governance in other LMICs
from which MNCs source goods or services. Unlike the majority of other work, this article
approaches the issue from the perspective of a new dataset from a key industry in an important
LMIC. While research on global supply chain management has gained prominence as a key
component of a company’s strategies, aimed at fulfilling its obligations toward social and
environmental sustainability,’> much remains to be done in advancing the understanding of
global supply chain practices and their governance, particularly within LMICs.

The findings confirm existing literature suggesting that, although both voluntary and
mandatory governance mechanisms are beneficial, several factors limit their effective
implementation, hindering efforts to address corporate human rights abuses. The study
reveals how assumptions underlying traditional buyer-driven voluntary governance are
challenged when buyer influence is weakened and when suppliers' beliefs, market demands,
and resource dependencies come into play. These factors often clash with the realities of
power imbalances, information gaps, and compliance structures intrinsic to global supply
chain management. Consequently, while voluntary governance supports CSR, it frequently
proves insufficient in the subcontracting phase. Implementing mandatory corporate
sustainability due diligence and reporting requirements marks progress, but all involved actors

4 See Accord on Fire and Building Safety in Bangladesh, 'About’
<https://bangladeshaccord.org/about>; Alliance for Bangladesh Worker Safety
<https://bangladeshworksafety.org/>.

15 S. Gold et al., ‘Sustainable supply chain management and inter-organizational resources: A
literature review' (2010) 17 Corporate Social Responsibility and Environmental Management 230; A.
Lindgreen et al., ‘Corporate Social responsibility in Colombia: Making sense of social strategies’
(2010) 91 J. of Business Ethics 229; W. L. Tate et al., ‘Corporate Social Responsibility reports: a
thematic analysis related to supply chain management’ (2010) 46 J. of Supply Chain Management 19.



must work to ensure that this evolving regulatory framework genuinely promotes sustainable
business practices.

The article is organised as follows. First, it presents the background of the study. The next
section takes a wide but selective view of relevant literature, reviewing the various challenges
inherent in global supply chain governance and examining in greater detail the regulatory
landscape introduced earlier. The subsequent section explains the methodology adopted.
Following this, the findings are presented, and their implications explored. The article
concludes by summarising the findings, acknowledging the study's limitations and suggesting
future research directions.

THE GOVERNANCE OF GLOBAL SUPPLY CHAINS

Regulating MNCs and other business enterprises on a global scale remains one of the major
challenges of our time.'® Increasingly, initiatives are being undertaken to address these
regulatory gaps, with the goal of holding MNCs accountable for human rights violations and
environmental damage within their supply chains, particularly in LMICs."”” However,
corporations are difficult regulatory targets, making the establishment of an effective and
efficient regulatory framework a persistent and unresolved issue.' Over the years, numerous
regulatory strategies have been implemented at local, national, regional, and international
levels, with several still under development.'’® However, international regulatory frameworks
have frequently been absent, nonbinding, inadequate or simply ineffective.?’ Scholars have
proposed a range of regulatory approaches, including self-regulation, enforced self-regulation,
international ethical standards, responsive regulation, reflexive regulation, smart regulation,
integrated theories of regulation, direct international regulation, governance without
government, polycentric governance, information-driven regulation, and market-based
mechanisms.?'" Rather than providing an exhaustive analysis of all regulatory approaches or
the extensive scholarship on CSR, Business and Human Rights (“BHR”) and sustainability,
this section, guided by themes from the interviews, summarises selected key features of the
evolving regulatory landscape with an emphasis on the mechanisms governing supply chains
and the distinct challenges they present. This review provides the conceptual and regulatory
context for the empirical study.

1. Voluntary Governance Mechanisms and Soft Law

6 C. Rodriguez-Garavito, ‘Business and Human Rights: Beyond the End of the Beginning’ in
Business and Human Rights: Beyond the End of the Beginning, ed. C. Rodriguez-Garavito (2017) 1.
7 C. O. Lichuma, ‘Mandatory Human Rights Due Diligence (mHRDD) Laws Caught Between Rituals
and Ritualism: The Forms and Limits of Business Authority in the Global Governance of Business and
Human Rights’ (2024) 9 Business and Human Rights J. 250, at 252-253.

8 S. Deva, ‘Business and Human Rights: Alternative Approaches to Transnational Regulation’ (2021)
17 Annual Rev. of Law and Social Science 139, at 140.

9 See N. Bernaz, Business and Human Rights: History, Law and Policy—Bridging the Accountability
Gap (2016); A. Clapham, Human Rights Obligations of Non-State Actors (2006); S. Deva, ‘Human
rights violations by multinational corporations and international law: Where from here?’

(2003) 19 Connecticut. J. of International Law 1; P. T. Muchlinski, Multinational Enterprises and the
Law (2021).

20 J. G. Ruggie, ‘Global governance and “new governance theory”: lessons from business and human
rights.” (2014) 20 Global Governance 5.

21 See K. Buhmann, ‘Regulating corporate social and human rights responsibilities at the UN plane:
Institutionalising new forms of law and law-making approaches?’ 78 Nordic J. of International Law 1;
R. M. Locke et al., ‘Complements or substitutes? Private codes, state regulation and the enforcement
of labour standards in global supply chains’ (2013) 51 Brit. J. of Industrial Relations 519.



Private, voluntary governance mechanisms have emerged as the predominant approach
through which MNCs manage CSR in their supply chains.?? This trend has been driven by the
absence of a comprehensive framework of global justice and the inadequacies of regulatory
systems in many LMICs, which often fail to keep pace with the demands of rapid industrial
development.® In response to increasing stakeholder expectations and pressures, MNCs
adopt voluntary governance tools such as codes of conduct and social standards to ensure
supplier compliance with requirements for improved social and environmental practices.?*
Codes of conduct are typically designed and tailored by individual organisations. For instance,
companies such as Marks & Spencer have developed their own code of conduct.?® On the
other hand, social standards are established by non-corporate entities or independent third
parties and involve multiple stakeholders throughout their design, implementation, and
maintenance processes.?® These standards serve as voluntary guidelines, processes, and
methods for systematically assessing, measuring, auditing, and communicating the social and
environmental performance and behaviour of companies.?” Over time, voluntary governance
mechanisms have become a hallmark strategy for addressing CSR. However, their
effectiveness has often been overestimated, as they are based on flawed assumptions about
the factors driving compliance with voluntary regulations.?® Beyond challenges related to
commitment, resources, and transparency, there remains a significant lack of understanding
regarding the operational complexities of global supply chains.?® This gap helps explain why
voluntary governance mechanisms have largely failed to deliver the expected improvements
in labour conditions across most offshore facilities, despite the dedicated efforts of numerous
MNCs.*°

In this context, MSls gained considerable significance.?' The limited success of traditional
regulatory frameworks has driven the search for alternative regulatory approaches, including
MSis. It has been argued that collaborative partnerships involving civil society organisations,
corporations, individuals, research institutions, and governments demonstrate significant
potential for effectively addressing many of the persistent societal challenges of our era.®? As
Freeman observed, “Beginning two decades ago, MSIls became cornerstones of the new

22 S. Mena and G. Palazzo, ‘Input and output legitimacy of multistakeholder initiatives’ (2012) 22
Business Ethics Q. 527.

23 J. Cohen and C. Sabel, ‘Extra rempublicam nulla justitia?’ (2006) 34 Philosophy and Public Affairs
147; S. Djankov and R. Ramalho, ‘Employment laws in developing countries’ (2009) 37 J. of
Comparative Economics 3.

24 B. Jiang, ‘Implementing supplier codes of conduct in global supply chains: Process explanations
from theoretic and empirical perspectives’ (2009) 85 J. of Business Ethics 77; L. Riisgaard, ‘Global
value chains, labor organization and private social standards: Lessons from East African cut flower
industries’ (2009) 37 World Development 326; T. Campbell, ‘Voluntary Codes of Conduct for
Multinational Corporations: Coordinating Duties of Rescue and Justice’ (2006) 16 Business Ethics Q.
119.

25 M&S Group PLC, ‘Code of Conduct’
<https://corporate.marksandspencer.com/sites/marksandspencer/files/marks-spencer/corperate-
governance/m-and-s-code-of-conduct.pdf>.

26 A, Rasche, Collaborative governance 2.0.’ (2010) 10 Corporate Governance 500.

27 D. U. Gilbert et al., ‘Accountability in a global economy: The emergence of international
accountability standards’ (2010) 21 Business Ethics Q. 23, at 24.

28 R. M. Locke et al., ‘Virtue out of necessity? Compliance, commitment, and the improvement of labor
conditions in global supply chains’ (2009) 37 Politics & Society 319.

29 M. Andersen and T. Skjoett-Larsen, ‘Corporate social responsibility in global supply chains’ (2009)
14 Supply Chain Management: An International J. 75.

30 Soundararajan and Brown, op. cit. n. 13, p. 87.

31 J. Harrison and M. Wielga, ‘Grievance Mechanisms in Multi-Stakeholder Initiatives: Providing
Effective Remedy for Human Rights Violations?’ (2023) 8 Business and Human Rights J. 43 at 43.
32 R. van Tulder, ‘Foreword: the necessity of multi-stakeholder initiatives’ in Multistakeholder
Initiatives: A Strategic Guide for Civil Society Organizations, M. van Huijstee (2012) 8
<https://www.somo.nl/wp-content/uploads/2012/03/Multi-stakeholder-initiatives.pdf>



global architecture to protect human rights and worker rights alongside trade unions, NGOs
and local communities.”*® Nevertheless, concerns persist regarding the efficacy of MSls as
well. A comprehensive study evaluating their effectiveness concludes that, while MSIs can
serve as valuable platforms for fostering learning, dialogue, and trust among corporations and
other stakeholders, which occasionally results in positive outcomes for rights protection, they
should not be relied upon as primary mechanisms for safeguarding human rights. These
initiatives are inherently ill-suited for this purpose. As long as corporations remain primarily
accountable to investors, they are unlikely to adequately prioritise the needs of vulnerable
workers and communities in their decision-making processes. Furthermore, they are likely to
resist human rights measures that could threaten their profits or influence, thereby
perpetuating the risk of making decisions that harm people and the environment.*

In addition to voluntary governance mechanisms, a wide array of international level initiatives
generally fall under the category of "soft law," as they are legally non-binding. However, certain
instruments, such as the OECD Guidelines for Multinational Enterprises, approach the

threshold of harder obligations.35 Although non-binding in the strict legal sense, they include
institutional features that give them greater normative weight than many other voluntary
measures. The United Nations Guiding Principles on Business and Human Rights (“UNGPs”)
are the prevailing international BHR instrument, exemplifying the dominance of soft law in this
domain. These principles have become the foundation for various BHR initiatives, including
updates to the OECD Guidelines and the International Labour Organisation’s Tripartite
Declaration of Principles concerning Multinational Enterprises and Social Policy.*® They also
underpin numerous national action plans, voluntary policies, and self-regulatory codes tailored
for specific industries or individual enterprises. The operationalisation of the UNGPs is
overseen by the UN Working Group on Business and Human Rights, which was established
in 2011 by the UN Human Rights Council.*’

Given their adoption over a decade ago, it is important to address whether the UNGPs have
succeeded in reducing abuses related to business and human rights. In 2014, Ruggie
identified a wide range of engagement with the UNGPs by governments, industry
associations, corporations, intergovernmental organisations, trade unions, and civil society
actors. This engagement spurred remarkable levels of activity within a short period, activity
that has likely intensified in subsequent years.® However, increased activity does not
necessarily equate to meaningful progress. The Corporate Human Rights Benchmark

33 B. Freeman, ‘Rethinking MSls: Time to bury MSIs?—Not so fast’ (2020)
<https://humanrightsclinic.law.harvard.edu/rethinking-msis-time-to-bury-msis-not-so-fast/>.

34 MSI Integrity, ‘Not Fit-for-Purpose: The Grand Experiment of Multi-Stakeholder Initiatives in
Corporate Accountability, Human Rights and Global Governance’ (2020) <https://www.msi-
integrity.org/not-fit-for-purpose/> at 4 and 225. For more on MSiIs, see V. Soundararajan et al., ‘Can
Multi-Stakeholder Initiatives Improve Global Supply Chains? Improving Deliberative Capacity with a
Stakeholder Orientation’ (2019) 29 Business Ethics Q. 385. For more on alternative approaches to
transnational regulation, see Deva, op. cit., n. 18; J. Martin, ‘The use of disclosure-based regulation to
advance the states duty to protect’ in Research Handbook on Human Rights and Business, ed(s). S.
Deva and D. Birchall (2020) 176.

35 B. Choudhury, ‘Balancing Soft and Hard Law for Business and Human Rights’ (2018) 67
International & Comparative Law Q. 961, S. Joseph and J .Kyriakakis, ‘From soft law to hard law in
business and human rights and the challenge of corporate power’ (2023) 36 Leiden J.I of International
Law 335, at 339-340.

36 International Labour Organization, Tripartite Declaration of Principles Concerning Multinational
Enterprises and Social Policy (2017).

37 Human Rights Council, Human Rights and Transnational Corporations and Other Business
Enterprises, UN Doc. A/AHRC/RES/17/4 (2011); Joseph and Kyriakakis, op. cit., n. 35, pp. 339-340.
38 J. Ruggie, ‘The Past as Prologue: A Moment of Truth for UN Business and Human Rights Treaty’
(2014) Institute for Business and Human Rights <https://www.ihrb.org/latest/the-past-as-prologue-a-
moment-of-truth-for-un-business-and-human-rights-tre>.



reported modest advancements in 2020 compared to 2019, yet it highlighted a critical issue.
Only a minority of companies exhibit genuine commitment to prioritising human rights.*® The
2023 report noted some instances of transformative change but highlighted that, on average,
the pace of improvement remains insufficient. A particularly obvious challenge is the failure of
many businesses to engage with rightsholders effectively and meaningfully at key stages of
their processes to respect human rights.*° Moreover, a 2020 report commissioned by the
European Commission on corporate human rights due diligence requirements expressed
significant scepticism regarding the efficacy of soft law mechanisms. The report emphasised
that such instruments, by their nature, do not impose legally binding obligations.
Consequently, despite the widespread influence of the UNGPs, the practical implementation
of due diligence measures addressing human rights and environmental impacts has been
inadequate.*'

2. Mandatory Measures

To mitigate the inefficiencies inherent in voluntary governance mechanisms, extraterritorial
regulatory frameworks have emerged. One prominent approach is the introduction of human
rights due diligence (“HRDD”) legislation, encompassing various forms such as disclosure or
transparency regulations and comprehensive HRDD requirements.

(a) Disclosure Laws

There has been a proliferation in domestic and international law of disclosure provisions,
mandating greater transparency by companies in response to the problems caused by global
supply chains. Numerous laws mandate that businesses provide information regarding human
rights related issues. Notable examples include the California Transparency in Supply Chains
Act (2010), Section 1502 of the Dodd-Frank Act (2010), the United Kingdom’s Modern Slavery
Act (2015), and Australia’s Modern Slavery Act (2018) and the European Union Corporate
Sustainability Reporting Directive.*? These legislative measures impose obligations focused
exclusively on disclosure of non-financial information. While such mandates may encourage
businesses to undertake HRDD, mandatory disclosure laws are frequently criticised for lacking
teeth.*® Furthermore, they address only one component of the HRDD process as outlined in
the United UNGP, specifically, the communication aspect, by requiring companies to publicly
report on how they manage human rights impacts.**

(b) Human Rights Due Diligence Laws
Since their unanimous endorsement by the United Nations Human Rights Council, a growing

number of laws seeking to implement the UNGPs have been adopted at the domestic,
regional, and international level. Notably, since 2017, various jurisdictions have proposed or

39 World Benchmarking Alliance, ‘Corporate Human Rights Benchmark’
<https://www.worldbenchmarkingalliance.org/publication/chrb/findings/>.

40 World Benchmarking Alliance, 2023 Corporate Human Rights Benchmark
<https://www.worldbenchmarkingalliance.org/publication/chrb/>.

41 European Commission, Directorate-General for Justice and Consumers, Torres-Cortés et al., Study
on Due Diligence Requirements through the Supply Chain: Final Report (2020), 243.

42 California Transparency in Supply Chains Act, CAL.CIV. CODE §1714.43; The Dodd-Frank Wall
Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376 (United States,
2010); Directive (EU) 2022/2464 of the European Parliament and of the Council of 14 December 2022
amending Regulation (EU) No 537/2014, Directive 2004/109/EC, Directive 2006/43/EC and Directive
2013/34/EU, as regards corporate sustainability reporting ;United Kingdom, Modern Slavery Act 2015,
30, cl. 54; Australia, Modern Slavery Act 2018, No. 153, 2018.

43 C. Bright and N. Bueno, 'Mandatory Human Rights Due Diligence’ in Teaching Business and
Human Rights, ed. A. Ewing (2023) 144, at 145-146.

44 See UN Guiding Principles, Principle 21; Bright and Bueno, id., p. 145-146.



enacted HRDD legislation. In the context of sustainability, due diligence or the duty of care
entails a systematic process whereby businesses, in both their internal operations and
throughout their value chains, identify, prevent, mitigate, and account for negative effects on
human rights and the environment.** Due diligence goes beyond simply making statements
about the risks of human rights abuses or environmental damage and what policies a company
has in place within its supply chain to avoid those risks or to measure its impact. It requires
companies to demonstrate that they are taking measures to prevent or mitigate their negative
impact.*® This concept was introduced by the UNGPs, and subsequently incorporated into
OECD Guidelines for Multinational Enterprises.*” Mandatory human rights due diligence
(“mHRDD”) laws vary considerably in their scope of application, encompassing differences in
the types of companies and sectors subject to the regulation, the specific due diligence
obligations imposed (including how due diligence is conceptualised and the extent of its
application along the supply or value chain), and the mechanisms established for
enforcement.*®

In 2022, significant strides were made at the regional level toward the development of the
European Union Corporate Sustainability Due Diligence Directive (‘EU CSDDD”).*° This
entered into force on July 25, 2024, marking a transformative step in reshaping sustainability
practices across the European Union. Departing from traditional financial reporting
frameworks, the CSDDD prioritises sustainability indicators, with a particular focus on
addressing environmental impacts and preventing human rights violations within companies'
value chains. Moreover, the directive seeks to harmonise reporting practices to enhance
transparency, facilitating stakeholders such as investors and consumers in evaluating
corporate conduct.®® This represents a paradigm shift, transitioning from voluntary corporate
due diligence to a legally mandated responsibility.5!

At the national level, France,%? Germany,% and Norway® stand out for integrating mHRDD
requirements into their domestic legal frameworks. The French law came into force on January
1, 2018, followed by Norway’s Transparency Act on July 1, 2022, and Germany’s Supply
Chain Due Diligence Act on January 1, 2023. Given their relatively recent adoption, these

45 Principles on Business and Human Rights: Implementing the ‘Protect, Respect and Remedy’
Framework (2011)
<https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf>

46 OHCHR, Working Group on Business and Human Rights, ‘Corporate human rights due diligence —
identifying and leveraging emerging practices’ <https://www.ohchr.org/en/special-
procedures/wgbusiness/ corporate-human-rights-due-diligenceidentifying- and-leveraging-emerging-
practices>.

47 OECD Guidelines on Multinational Enterprises (2011) <https://doi.org/10.1787/9789264115415-
en>.

48 Bright and Bueno, op. cit. n. 43, pp. 146-150.

49 Directive 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859
50 E. Leite et. al, ‘Corporate Sustainability Reporting: Shifting From Optional Due Diligence to
Mandatory Duty’ (2024) Business Ethics, the Environment & Responsibility 8.

51 A. Schilling-Vacaflor and A. Lenschow, “Corporate Accountability Through Mandatory Due
Diligence in the European Union? New Trends and Persisting Challenges.” (2021) 17 Regulation &
Governance 677; A. Schilling-Vacaflor and A. Lenschow, A, ‘Hardening foreign corporate
accountability through mandatory due diligence in the European Union? New trends and persisting
challenges’ (2023) 17 Regulation & Governance 677.

52 | oi no. 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés meres et des
entreprises donneuses d’ordre 2017 (France).

53 Act on Corporate Due Diligence Obligations in Supply Chains (Germany).

5 Act Relating to Enterprises’ Transparency and Work on Fundamental Human Rights and Decent
Working Conditions (Transparency Act), LOV-2021-06-18-99 (Norway).



mHRDD laws remain in their early stages, and any evaluation of their regulatory impact must
account for this.®® Nonetheless, while such legislation represents a significant step toward
prevention, it risks emphasising procedural compliance over substantive outcomes.
Specifically, there is concern that these laws may prioritise process-driven requirements, such
as reporting and social audits, over ensuring that businesses uphold human rights and provide
effective remedies to affected stakeholders.®® Critics have cautioned that the due diligence
process could devolve into a mere "tick-the-box" exercise, undermining its potential to foster
genuine progress toward sustainable business practices.®’

(c) BHR Treaty

Lastly, efforts at the United Nations level aim to regulate the activities of MNCs through a
legally binding international instrument. In June 2014, the UN Human Rights Council adopted
a resolution establishing an open-ended intergovernmental working group tasked with drafting
a legally binding international instrument to regulate, in international human rights law, the
activities of MNCs and other business enterprises.®® This treaty initiative represents one of the
most ambitious efforts in the field of BHR signalling a clear intent to establish robust legal
obligations. However, despite progress, the political divisions among states have remained
relatively unchanged over the past few decades. These divisions are evident in the ongoing
treaty negotiations, which face considerable opposition from certain governments and
business associations. Nevertheless, the process continues with an annual session in Geneva
and the release of three drafts to date. Contentious debates persist regarding the desirability,
scope, and specific provisions of such an international treaty.5°

3. Challenges in Regulating Global Supply Chains

A defining characteristic of global supply chains is the international fragmentation of
production.®® These networks consist of multiple tiers that are not strictly linear in structure
and exhibit significant horizontal, vertical, and spatial complexities. These complexities, both
static and dynamic, interact in ways that create uncertainties, disrupt production processes,
and pose significant regulatory difficulties.®’ According to the Business and Human Rights
Resource Centre, up to 94% of the workforce linked to 50 major global corporations is
employed in outsourced segments of their supply chains, often beyond direct visibility and
accountability.®?
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The proliferation of regulatory frameworks has resulted in inconsistencies and incoherence.63
This has been observed in environmental reporting, where the coexistence of multiple
frameworks and the conflicting priorities of corporate and stakeholder transparency objectives
have created overlapping governance systems. These systems may be applied concurrently,
often with varying impacts and serving diverse constituencies.® It has been suggested that,
overall, these transparency systems lack coherence, increasing the likelihood of
miscommunication and making assessment across systems extremely difficult.®®

Moreover, the commodification and marketisation of information further complicate the
landscape. The growing reliance on business-oriented justifications for disclosure has, in
many cases, transformed these processes into tools for enhancing corporate image and
gaining competitive advantage rather than ensuring the substantive remediation of negative
impacts. Disclosure mechanisms have become increasingly commercialised, shaped more by
the expectations of investors and consumers than by scientific evidence or policy
imperatives.®® For example, one empirical study of a major electronics manufacturer found
that its labour practice disclosures were prepared in ways that served its own interests and
legitimacy rather than providing stakeholders with meaningful information.®”

Lastly, a significant power imbalance exists between MNCs and the entities further down the
chain. MNCs, or the lead firm, exert substantial influence not only over production processes
but also over disclosure practices by coordinating and enforcing agreements, disseminating
environmental and human rights norms, and conducting due diligence across their supply
chains.%® These MNCs control the flow of information and often shift accountability for
discrepancies or failures onto their suppliers.®® A persistent imbalance generally favours
MNCs or buyer firms over suppliers.”

Buyer firms often engage in practices referred to as "extractive contracting," wherein the more
dominant party, typically the buyer, designs agreements that prioritise profit maximisation at
the expense of social or ethical considerations. These contracts position the parties as
adversaries, fostering competition rather than collaboration toward mutual goals.”" This
arrangement has been equated to a quasi-hierarchical system of production and distribution,
involving a network of interconnected contractual agreements.”? In such systems, lower-tier
suppliers often face intense economic pressures to meet low-cost demands imposed by
higher-tier firms operating under fierce market competition. The higher-tier firms usually lack
legal responsibility for the practices of the lower-tier suppliers. This contractual structure often
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leads to significant societal costs, as suppliers bear the economic strain, frequently at the
expense of workers' human rights, health, and safety.” These imbalanced agreements allow
MNCs to evade accountability during crises, shifting the burden entirely onto weaker parties.
Such contracts are often characterised as contracts of adhesion or take-it-or-leave-it

agreements, which further entrench the unequal power dynamics within supply chains.74
METHODS
1. Empirical Context

Given that the objective of the study was to explore and elucidate social reality rather than to
verify a predefined hypothesis, a qualitative research design was adopted.” Data coding and
content analysis’® support an inductive approach to the relationship between theory and
research. To complement material from MNCs, the aim was to explore the reality of the
situation, achievable only through direct fieldwork. The design involves a detailed and
intensive analysis of a single case.”” To the extent that the single case is generalisable, the
insights gained from such analysis contribute to theory by generating knowledge and informing
policy.”®

The chosen case is a specific industry (the RMG industry) in a middle-income country
(Bangladesh) where MNCs from advanced economies are involved. The RMG industry
enables LMICs to enter global markets, significantly contributes to their economic growth, and
is known for its ethically questionable labour practices. Many garment companies use a fast-
fashion model, producing cheap, quick-to-market clothing that matches fleeting trends.” This
approach relies on low-cost, high-turnover production outsourced to LMICs, often with minimal
labour protections. By using contract and accelerated labour, suppliers can pay lower wages,
withhold benefits, and create rapid production cycles, reducing costs further. These practices
exploit poor local labour conditions, create instability for workers, and allow MNCs to avoid
accountability.® The RMG industry has been instrumental in driving economic growth and
social development in Bangladesh.?' The industry continues to grow and employs four million
workers, produces 82% of all exports, and earns 9.25% of Bangladesh’s GDP.8? Additionally,

73 D. A. Hoffman and C. Hwang, ‘The Social Cost of Contract’ (2012) 121 Columbia Law Rev. 979.
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many companies in advanced economies source garments from suppliers in Bangladesh. The
situation of these suppliers is representative of those in other LMICs that provide goods or
services to MNCs. The RMG industry in Bangladesh epitomises a broader category to which
it belongs and provides a suitable context for addressing the research questions for this
study.®® It can be categorised as a representative or exemplifying case.® The results may be
representative or exemplifying of situations in the RMG industry and beyond and in other
LMICs.

At the time the study was conducted, it had been almost ten years since the collapse of Rana
Plaza. Rana Plaza housed multiple garment factories that employed around 5,000 workers.8°
Even just a day before the accident, the building was briefly evacuated after cracks became
visible in the walls of the building. Despite this, the factory owners allowed and even compelled
the workers to re-enter the building. These workers were producing garments for prominent
global brands.® The disaster took place just five months after 112 workers lost their lives in
the factory fire at Tazreen Fashions. The aftermath spurred international outrage over unsafe
working conditions in the RMG industry, leading to three initiatives: the Accord on Fire and
Building Safety in Bangladesh (“Accord”), the Alliance for Bangladesh Worker Safety
(“Alliance”), and the National Initiative covering the remaining export-oriented factories with
the technical assistance of ILO. Both the Accord and the Alliance were MSls to improve safety
in factories in the RMG industry in Bangladesh. Due to the direct enforceability of the Accord
via its arbitration clause,®” it was the most significant and ground-breaking of the three
initiatives.® It was a legally binding agreement between global brands, Industrial Global Union,
UNI Global Union, and eight of their Bangladeshi affiliated unions to work towards creating a
safe garment industry in Bangladesh through an entirely independent inspection programme.
The signatories of the Accord included apparel brands, retailers, and importers from countries
in Europe, North America, Australia and Asia.?° In two arbitrations raised by union parties
against global fashion brands who were not seen to act in accordance with the Accord, the
procedural objections made by the garment companies were overcome, following which they
agreed to settle.®® The Alliance was a similar undertaking, and its members represented the
majority of North American imports of RMG from Bangladesh.®’ However, it was a voluntary
five-year agreement. It implemented extensive training and monitoring programs but relied on
brands’ voluntary participation and encouragement of suppliers’ compliance with safety
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standards.®? The Alliance concluded its activity in December 2018, and the Accord continued
its work as a Transition Accord until June 2020, when the functions of the local office of the
Accord transitioned to the RMG Sustainability Council (RSC).*> The RSC is a national
organisation which was established at the time with equal representation from RMG
manufacturers, global apparel companies, and trade unions and is a permanent safety
monitoring and compliance body.%*

It was envisaged that examining the RMG industry in Bangladesh almost ten years after the
collapse of Rana Plaza will provide valuable insights into the electiveness of MSIs and
industry-led private initiatives, the extent to which voluntary governance mechanisms can be
an alternative to obligatory regulatory frameworks, and the potential for further reform. The
study examined deficiencies in current and emerging regulatory approaches while
incorporating underrepresented perspectives from LMICs.

2. Participants

In-depth semi-structured interviews were conducted with thirteen individuals selected through
purposive sampling, employing multiple methods to reach interviewees. Participants were
identified using lists of factories, NGOs, and other organisations involved in the RMG industry
in Bangladesh, as well as through professional contacts the author had established in previous
work. Aligned with previous comprehensive studies on global supply chains, the selection
aimed to capture a range of voices and perspectives.®

The participants comprised two groups. The first group consisted of participants who make up
the industry. This included the owners, directors, members of the top management of the
companies, the Bangladesh Garment Manufacturers and Exporters Association (“BGMEA”)
council members, and RSC members. These participants represented a diverse range of
companies in size and capacity, with factories employing between 250 and 60,000 workers.
While some companies in this group word directly with MNCs, others operate through
intermediaries, such as buying houses. The second group comprised individuals who are
involved in promoting the rights of workers and ensuring their health and safety. This group
included individuals working for NGOs, human rights activists, and trade union leaders, all
with extensive experience in improving factory conditions in the RMG industry. Some of these
participants are directly involved in specific factories, supporting workers through projects,
while others focus on enhancing workers' quality of life through legal assistance, financial
support, healthcare, and training in union rights.

Interviews with these individuals provided insights into the effectiveness of industry-led
governance regimes in promoting CSR through voluntary mechanisms within global supply
chains. Interviewees also offered recommendations for reforms and commented on the impact
of having numerous actors in supply chains on workers’ rights in the RMG industry.
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Specifically, participants highlighted the role of third-party investigators in ensuring that
expectations of MNCs from suppliers were met. They also discussed challenges faced by
small businesses. Additionally, interviewees shared observations on MNCs’ responses to
COVID-19 and the pandemic’s impact on due diligence practices in global supply chains.
Finally, participants offered perspectives on the potential impact of new regulatory
frameworks, such as the EU’s due diligence legislation. Interviewing this wide range of
individuals provided a diverse array of viewpoints from both those working with MNCs and
those focused on protecting workers' rights.

3. Data Collection

The decision to use semi-structured interviews as the primary data collection method was
informed by the study’s focused objectives and clearly defined areas of interest. An interview
guide was developed and adapted throughout the data collection process, ensuring both
structure and flexibility in the discussions. This method facilitated focused conversations on
predetermined topics while allowing participants the freedom to share their insights openly. It
also enabled the interviewer to explore new issues as they emerged, enriching the depth of
the discussions. Given the number of participants, a level of systematisation in questioning
was essential to maintain consistency across interviews.% This approach balanced guidance
toward key topics with space for detailed, open-ended responses, especially on potentially
sensitive issues. Overall, the semi-structured approach allowed for capturing the participants'
nuanced perspectives, providing insights that might otherwise be overlooked in existing
accounts of garment factories.

Primary data was collected during a one-month fieldwork in Bangladesh from December 2022
to January 2023. Semi-structured interviews were conducted with participants in Dhaka and
Chattogram, the two largest cities in Bangladesh, in locations where they felt comfortable,
most often at their workplace or in a rented conference room. Interviewees chose the location
themselves. The interviewees were audio-recorded, with participants choosing to
communicate in either English or Bengali, the native language of Bangladesh. Interviews
conducted in English were fully transcribed, and those conducted in Bengali were translated
into English.

4. Data Analysis

Data analysis adhered to the procedure of grounded theory, which involves open, axial, and
selective coding.”” Coding is not a strictly linear process. Although analysis typically begins
with open coding and moves towards selective coding, it is possible to switch between modes
as needed. In the initial coding, data were organised to identify emerging categories and
themes around normative arguments. This was followed by developing these themes into
three primary categories reflecting different normative positions: those supporting voluntary
governance mechanisms, those favouring a balanced approach with both voluntary and
mandatory mechanisms, and those mainly advocating for strictly mandatory regulatory
frameworks. Through an iterative process, these categories were revisited alongside
emerging patterns in the data, leading to the development of further second-order themes.*®
These second-order themes related to the main issues with working conditions and supply
chains in the RMG industry in Bangladesh, the effectiveness and limitations of voluntary
governance mechanisms, availability of financial support from MNCs to help cover compliance
costs, and power imbalances. Additional themes included the potential of voluntary
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governance as an alternative to mandatory frameworks (such as due diligence requirements
and binding treaties), subcontracting practices, third-party oversight, information
commodification, the impact of COVID-19 and force majeure clauses, MSls like the Accord
and Alliance, the RMG Sustainability Council, workers’ rights to collective bargaining, available
remedies for workers, and the accountability of MNCs in their home states for due diligence
failures in supply chains. While informed by existing literature, this coding approach allowed
for the identification of novel issues not covered previously and provided a more nuanced
understanding of current perspectives. The coding was conducted manually to enable active
involvement in the development of themes, sub-themes, and their interconnections, rather
than relying on decisions based on software.

FINDINGS

To maintain anonymity and confidentiality, codes are used for the names of the various
participants. The participants in the industry group are referred to as 11 to 17 and the
participants in the activist group are referred to as A1 to A6. It is important to note that the
terms "retailers" and "buyers" have been occasionally used to refer to MNCS as it is used
within the industry. While some interviewees were less fluent in English, they conveyed their
insights effectively. Their statements are quoted exactly as shared, with no alterations to
language used. The findings are presented with no intention to side with any particular group
of participants, but rather to reflect the perspectives as they emerged from the interviews.
Where the analysis may appear to give more weight to one group, this reflects alignment with
prevailing academic literature.

1. Impact of Voluntary Governance Mechanisms

The comments from the interviewees in the industry group on the efficacy of industry-led
private governance mechanisms, which includes the Accord and Alliance, was predominantly
positive. It appears that these initiatives have significantly enhanced certain aspects like
building and fire safety in the larger factories. Several interviewees acknowledged the
significant contribution of Accord and Alliance towards improving health and safety standards.
Nevertheless, it was still noted that smaller factories still require significant improvements.
However, despite the implementation of numerous enhancements, there remains a consensus
that suppliers do not receive a fair price for their products.

14 commented, “Therefore, at times, | wonder, despite considerable efforts, what truly is my
gain? Especially when smaller factories, either unable or unwilling to adopt these changes
and adhere to regulations, are the ones making the mistakes. They can make the products at
a cheaper price, but | cannot do that due to monitoring by buyers and third parties. So, when
it comes to this, | will say a fair price should be awarded for these efforts. After implementing
all improvements, a common grievance among manufacturers is that we don’t get a fair price
[Translation]”. The comments from the interviews indicate that MNCs consistently exerted
downward pressure on prices while imposing financial strain on suppliers through delayed
payment terms. Even following the collapse of Rana Plaza, the prices paid to Bangladeshi
factories have decreased, despite the concurrent rise in safety costs and increases in
minimum wages.

A number of the interviewees in the industry group also noted the challenges posed by the
multiplicity of measures, which often leads to inconsistencies and a lack of coherence across
various voluntary governance mechanisms. This divergence in requirements among different
initiatives poses significant challenges for factories. Even from the activist group, A5
commented on the issue of excessive audits placing an undue burden on factories, suggesting
the necessity for a more streamlined and balanced oversight approach. They mentioned that
with compliance teams dedicating 60 to 70 percent of their time every month to audits, the
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question arises: how can they effectively manage their core responsibility of upholding
compliance at the production level? Facing audits for ten to twelve days each month severely
hampers their ability to perform their primary duties within the factory. Furthermore, although
the Accord established a Factory Remediation Fund in 2017 to support factory remediation
and safety efforts, most of the factory owners interviewed stated that they did not receive any
financial assistance from MNCs to alleviate the burden of compliance costs.

Comments from the interviewees in the activist group on industry-led private governance
mechanisms were largely critical, pointing out that these often amount to mere formalities,
with standards frequently compromised in the subcontracting factories. For example, A2
highlighted concerns over the superficial nature of audits, where practices such as the
formation of Worker Participation Committees (“PC Committees”) are staged. These
committees, ostensibly created for worker representation, often include members who lack
the intention or ability to genuinely advocate for workers' rights, including individuals with ties
to management or factory ownership. A2 argued, that such arrangements, are designed to
prevent workers from asserting their rights or demanding benefits, with these committees
lacking any real power or intention to effect change. Regarding safety committees, A2 noted
their existence is primarily for show, activated only during buyer visits to create the illusion of
compliance. Similarly, anti-harassment committees, mandated in every factory, exist mostly
in name only, with little to no effort made to raise awareness among workers of their existence
or function. This lack of awareness means incidents of harassment may go unreported, as
workers are unaware of the proper channels for addressing their grievances.

A3 discussed a common practice among owners of multiple factories, where compliance and
facilities are concentrated in a primary factory shown to buyers, while subcontracting or
distributing orders to other factories in the group that do not meet these standards. A6
emphasised that despite numerous audits, their transparency is questionable and workers’
involvement in the audit process remains essential.

Finally, the interviewees from the activist group highlighted concerns regarding whether safer
factories alone are sufficient to ensure worker safety. They emphasised that, in a context
characterised by low wages and precarious employment, workers are often compelled to
accept long hours and hazardous working conditions.

While MSIs such as the Accord and the Alliance aim to elevate standards in supply chains,
their effectiveness is undermined by significant challenges. A primary issue is the financial
responsibility for necessary safety measures, particularly in an industry driven by low costs
and high profits. The need for brands and retailers to financially support suppliers in
implementing factory improvements is clear, as many industry voices highlight the problem of
safety enhancements being treated as an unfunded mandate. Therefore, the sometimes the
smaller factories simply so not have the resources to comply.

The practice of buyers frequently seeking lower costs by switching suppliers or sourcing
countries without investing in factory upgrades exacerbates the problem. Suppliers unable to
meet new standards risk closure, while those who comply often accept reduced margins
without receiving financial assistance from buyers. This situation highlights a fundamental
criticism of MSIs which is commitments to standards are made without adequate follow-
through. Moreover, the perception of buyers as unpredictable and excessively cost-focused
strains relationships with suppliers, diminishing the impact of the initiatives. For these efforts
to succeed, suppliers must also experience tangible benefits, including a fair share of the
economic value. Addressing these concerns is essential to overcoming supplier scepticism
and ensuring the effectiveness of voluntary governance mechanisms. These observations

99 Accord, Annual Report (2021) <https://internationalaccord.org/wp-
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echo academic concerns about MSIs lacking enforceability and buyer commitment, as
discussed earlier.

2. The Impact of Mandatory Regulatory Frameworks and the Viability of Voluntary Governance
as an Alternative

Regarding perceptions of the impact or potential impact of mandatory requirements such as
HRDD laws and the proposed treaty on BHR, the majority of participants acknowledged that
these could represent a step in the right direction. However, they also highlighted that there
are fundamental issues on the buyers' side that must be addressed for any such requirements
to be genuinely impactful.

I5 highlighted a significant mismatch between the sustainability goals for emerging markets
and the actual procurement strategies of the buyers in high-income countries. They criticised
this approach as hypocritical, emphasising the contradiction of demanding high sustainability
standards while seeking the lowest prices. The laws, they argue, should cater to both
developed and emerging markets, not just the latter. The critical question posed is who will
ensure that multinational buyers or retailers carry out their due diligence. This calls for an
urgent revaluation by the sourcing teams in high-income countries to resolve the evident
disparity between sustainability and sourcing objectives. 15 stated: “Without, without
evaluating, er, without evaluating what the supplier needs, which will automatically lead to a
better pay for the workers, it’s pointless slapping down, you know, slamming us down with a
lot more regulations. Regulations, we will always find a way to handle them, but the question
is do we want to handle regulations or do we actually want to address reality. The reality is
prices are low here, workers don’t get paid enough and the big fashion brands are just
widening their margins and they’re not paying us enough or they’re not comprising their
margins to pay us even five cents more.” 11 pointed out that while these requirements could
be beneficial in the long term, ensuring a fair price remains a primary concern. Their critique
focuses on the large markups by retailers versus their bargaining practices. They mention that
“They still haggle from here to there, there to here, which, is it good for sustainable
businesses? No.”

From the activist group, A6 questioned, “The British Parliament has enacted laws to combat
slavery, modern forms of slavery, and forced labour. We believe this is one form of slavery.
Laws are being introduced in the British Parliament, and due diligence laws are being
introduced in the European Parliament. Germany has introduced laws... But what is the
impact? What is the outcome? Have workers' wages increased? Is there freedom of
expression? Is there freedom of association? Are wages better? [Translation]” A4 suggested
that legal accountability for the buyers could foster more responsible and ethical behaviour.
However, experiences with the French Duty of Vigilance Act indicate that significant outcomes
are yet to be seen. Nonetheless, having certain laws is preferable to having no mandatory
requirements, as it provides a basis for identifying and addressing deviations from legal
standards.

Overall, the interviewees highlighted a range of issues, inconsistencies, and challenges
associated with HRDD laws. They emphasised concerns about their actual impact and the
risk of it evolving into a box-ticking exercise rather than driving major transformation. While
there is significant attention on policies and procedures, there appears to be limited motivation
or urgency for MNCs to shift from conventional business practices to approaches that are
more ethical, sustainable, and innovative. The burden of compliance costs will, once again,
be placed upon the suppliers.

A significant challenge with HRDD laws, as emphasised by interviewees from both groups, is

the insufficient inclusion of perspectives from stakeholders in LMICs. Due diligence is not
intended to prioritise the interests or risks faced by the business itself. Instead, it centres on
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the individuals affected by the operations of the businesses. These individuals play a critical
role in the due diligence process and can offer invaluable insights that enhance its quality and
impact. Stakeholders in LMICs possess unique, context-specific knowledge that legislators in
Europe cannot access independently. For instance, drafting legislation that claims to address
the needs of victims of an industrial accident in the RMG industry in Bangladesh without
allowing those very victims to contribute completely disregards their superior first-hand
understanding of the situation. Excluding the voices of these stakeholders not only
undermines the legitimacy of such laws but also fails to honour their expertise and lived
experiences. These views align with critiques noted earlier that mHRDD alone cannot address
buyer-driven structural issues.

Lastly, the comments regarding the proposed treaty on BHR was predominantly positive.
Nevertheless, its potential success also hinges on the meaningful participation of the buyers.
Theoretical observations also support the treaty’s value, especially if it includes input from
stakeholders in LMICs.'®

3. Subcontracting

As briefly considered in earlier sections, subcontracting has long been identified as a key
challenge to accountability and oversight in academic literature. However, it is important to
highlight some of the insights from the interviews. Interviewees within the participant group
revealed that subcontracting remains a prevalent practice, with health and safety standards
often falling short in smaller factories. For example, A2 highlighted that workers in smaller
factories do not receive the same benefits as those employed in larger factories. Buyers can
be categorised into various groups. Major brands, such as H&M, Gap, and Walmart, typically
place orders with factories that are fully compliant and meet established standards, including
building safety requirements. Orders are placed only after thorough compliance verification.
However, when these factories are unable to meet production deadlines, they often
subcontract the work to other facilities. In Bangladesh, numerous smaller factories are
involved in such subcontracting practices. These smaller factories frequently fail to provide
workers with adequate maternity leave benefits or fair wages, resulting in significant disparities
compared to bigger, compliant factories. Conversely, the interviewees from the industry group
stated that they do not engage in subcontracting, while others indicated that they subcontract
only to factories that meet compliance requirements.

4. Third-Party Investigators and the Outsourcing of Responsibility

Regarding the reliance on third-party investigators to meet the expectations of MNCs from
their suppliers, the majority of feedback from the industry group was favourable. Uniform
standards and the ability to utilise the same certification across different retailers can simplify
operations for them. 12 remarked: “It’'s always good to have such certifications which is
accepted by everyone which makes our life easier.” However, voices from the activist group
raised concerns about the potential for corruption among third-party investigators, suggesting
that while third-party certification can streamline compliance processes, vigilance is necessary
to mitigate the risk of unethical practices.

5. Freedom of Association and the Effective Recognition of the Right to Collective Bargaining

100 Joseph and Kyriakakis, op. cit., n. 35; D. Bose, ‘Decentring Narratives around Business and
Human Rights Instruments: An Example of the French Devoir de Vigilance Law’ (2023) 8 Business
and Human Rights J. 8.
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Considerable improvement is required in this area, as noted by both the industry group and
the activist group, although for different reasons. From the industry group's perspective,
unions in Bangladesh often fail to function as intended, as they do not necessarily represent
workers' voices. Even when unions are properly established, they rarely achieve the desired
outcomes for the workers they aim to serve. Insights from the activist group revealed that
efforts to enhance workers' rights for freedom of association and collective bargaining have
been comparatively less prominent and effective than initiatives aimed at improving factory
safety. Many suppliers continue to exhibit resistance toward trade unions. Furthermore,
interviewees in the activist group highlighted that trade unions established by factory
management often secure official registration, whereas independent unions, unaligned with
political parties or factory management, frequently face significant challenges in obtaining
such recognition. This was a recurring issue.

For example, A2 explained, "I would say that most of the unions are merely for show. When
there was pressure from Accord and the buyers to allow workers to unionise, many factories
formed unions. However, these unions are controlled by the factory owners. The owners
created them and attached certain names from federations on paper, but the leaders of those
federations often have no idea that their names are being used by the factory owners. | can
provide many examples. In the case of X [name redacted] Garments, a labour leader
submitted an application to form a union. However, the owners bribed the leader, convincing
them not to establish a genuine union but instead create one on paper. They paid this leader
a sizable amount, and the leader set up a union that exists only for show and remains entirely
under the owner’s control. All the documentation is kept by the owners. The same situation
occurred at Y [name redacted] Garments. The owners used the name of a labour leader to
register the union, but all the documentation is in the hands of the owners. [TRANSLATION]"

The majority of interviewees from the activist group strongly believed that achieving fair wages
and meaningful minimum wage reforms is unattainable without the establishment of
independent trade unions and the protection of workers’ rights to organise and engage in
collective bargaining. It was emphasised that workers' voices must play a pivotal role in
shaping public policy, particularly in areas such as industrial development, social protection,
and the promotion of human rights. To clarify, the discussion here does not suggest that MNCs
are responsible for ensuring the enforcement of national labour law, but rather highlights that
current auditing practices often reduce worker representation to a procedural formality, raising
concerns about the depth and effectiveness of human rights due diligence in relation to
freedom of association. There has been sustained emphasis in the academic literature on the
importance of union rights for ensuring fair labour conditions. "

6. Power Imbalance

A prevalent theme identified was the power imbalance within supply chains. In supply chains
lead companies seize power over the actors further down the supply chain not just in their
production processes, but also in disclosures made by coordinating and enforcing
agreements, communicating environmental and human rights norms, and also by conducting
due diligence along their supply chains. They are able to manage and control the information
flow and to pin blame on suppliers for information. 12 reflected on the limited options suppliers
face: “I mean, you don’t have any other choice, right. | mean, if you have to work with them,
you have to accept or you deny, and they go to another factory, except there are many
factories who are ready to accept it, so if you don’t accept it, they don’t have any problem,
they have ten other options. So, it’s, a buyers’ market, so you don’t have much to negotiate
with, you either accept or you deny.” The interviews reveal a buyers' market where the power

101 For example, see K. Ewing and J. Hendy, ‘New perspectives on collective labour law: Trade union
recognition and collective bargaining’ (2017) 46 Industrial Law J. 23.
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dynamic heavily favours the buyers, leaving suppliers with little to no room for negotiation.
This imbalance highlights the challenges in promoting fair practices and accountability within
global supply chains.

Interviewees also highlighted how power imbalances, exacerbated by unilateral contract
terms, became particularly apparent during the pandemic. This will be explored in greater
detail in the next section. However, it was mentioned that buyers exercised their contractual
rights to cancel orders during the pandemic even after products had been shipped. While this
behaviour may appear unjust, it remains legally permissible due to the presence of
cancellation clauses in standard contracts. These clauses are heavily skewed in favour of the
MNCs, granting it broad authority to cancel agreements without incurring liability. These
dynamics mirror literature showing how contracts favour MNCs and reinforce buyer
dominance as addressed earlier.

7. Impact of COVID-19

The pandemic significantly disrupted supply chains in the RMG industry, again highlighting
stark power imbalances between global brands, retailers, and their suppliers. The
interviewees revealed how MNCs dictate terms with profound implications for workers and
suppliers, highlighting a general lack of commitment to voluntary codes of conduct and MSls
in times of crisis. This crisis accentuated the fragility of improvements under industry-led
private governance, dependent on the goodwill of MNCs. Discussions centred on order
cancellations, with 11 noting instances where suppliers could not even contact or reach retailer
offices. 12 described the pandemic as exposing the industry’s vulnerability, with retailers
cancelling orders, withholding goods, and leaving many manufacturers unpaid, forcing them
to fight to overcome this. Similarly, 14 mentioned that while some large companies paid,
medium-sized companies often delayed and smaller ones frequently failed to pay at all, a
pattern seen across both Europe and the US.

MNCs have always exhibited a tendency to shift costs down their supply chains and this
practice was particularly evident during the pandemic, as MNCs abruptly cancelled orders and
declined to make payments for goods that had already been produced. Interviewees noted
that while certain brands opted to modify their payment terms, others requested discounts
from their suppliers. Moreover, some MNCs refused to compensate suppliers for raw materials
that had already been purchased and utilised in the production of their products. Similar
disruptions were widely reported in the media and academic literature during the pandemic,
as mentioned earlier. This also demonstrates that voluntary as well as mandatory measures
are prone to failure during times of crisis.

CONCLUSION

Overall, the findings of this study suggest that while both voluntary and mandatory
mechanisms are beneficial, there are various factors that hinder their execution and limit their
ability to adequately address socially irresponsible behaviour of MNCs in supply chains. These
barriers include resource constraints faced by smaller suppliers, price pressures exerted by
MNCs alongside demands for compliance with health and safety standards, subcontracting
by larger suppliers, and inherent power imbalances and one-sided contractual relationships
within supply chains.

The reliance on MNCs to self-regulate through voluntary governance has been severely
tested, particularly during the pandemic, which exposed a dependence on corporate goodwill
that does not always align with socially responsible outcomes. Despite numerous
accountability initiatives, corporate violations persist. Transparency, while vital, is insufficient
unless embedded in participatory systems that empower workers and, through union
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representation, enable bottom-up improvements. These insights resonate with existing
scholarship critiquing soft law for lacking enforceability and substantive outcomes, especially
in the context of structural corporate power.'%2

Furthermore, mHRDD laws, while a positive development, risk becoming procedural exercises
lacking effective remedies. Many have argued that this limitation is closely tied to the structural
foundations of corporate law, which often prioritise shareholder interests to the detriment of
broader social concerns. Corporate law’s emphasis on separate legal personality, limited
liability, and fiduciary duties oriented solely toward shareholder wealth maximisation creates
incentive structures that perpetuate human rights violations. Without reforming these
foundations, mHRDD laws cannot fully address such harms.' Expanding directors’ duties to
incorporate sustainability and stakeholder interests could embed human rights and
environmental priorities into corporate governance. For instance, directors could be
incentivised to account for sustainability risks and adverse impacts in their strategic decisions.
Integrating these expanded duties into mMHRDD laws could enhance their effectiveness.'®

Ensuring systemic representation for workers and communities is also essential. Legislative
processes in high-income countries often exclude LMIC stakeholders. A binding BHR treaty
could help fill this gap by amplifying LMIC voices, fostering peer pressure among nations, and
facilitating international cooperation. Such a treaty could harmonise mHRDD laws, clarify state
duties to protect against human rights abuses, and improve access to remedies for victims
through mechanisms like mutual legal assistance.'® Contract design also merits closer
scrutiny, as conventional terms often shield key actors from accountability. Moving toward pro-
social contracts and shared buyer—supplier responsibility would strengthen ethical practices
and support effective mHRDD implementation.

The findings not only reflect academic critiques but offers contextual specificity and practical
examples that complement theoretical observations. Interviewees' concerns about buyer
dominance, cost-driven compliance burdens, and post-pandemic disruptions illustrate how
power imbalances are experienced in practice, reinforcing critiques of corporate law and
shareholder primacy. The empirical data closely mirrors academic critiques, reinforcing and
substantiating theoretical concerns with grounded insights drawn from lived experiences.

Achieving meaningful change will require comprehensive legal and political reforms
addressing structural dynamics within and beyond corporations. A coordinated system of hard
law, soft law, and voluntary mechanisms is necessary to transform supply chain governance.
Without systemic change, meaningful improvements for affected individuals and genuine
sustainability will remain impossible.

While the qualitative research approach employed in this study yielded comprehensive
insights, its focus on a single country and a specific industry introduces limitations regarding
the broader applicability across different sectors and regions. Future research should aim to
extend this work to diverse industries and other LMICs, and examine how mHRDD laws might
establish mechanisms to ensure that MNCs leverage their influence to advance human rights

102 Joseph and Kyriakakis, op. cit., n. 35.

103 B, Choudhury, ‘Corporate Law’s Threat to Human Rights: Why Human Rights Due Diligence Might
Not Be Enough’ (2023) 8 Business and Human Rights J. 180; S. Deva, ‘Mandatory human rights due
diligence laws in Europe: A mirage for rightsholders?’ (2023) 36 Leiden J. of International Law 389; B.
Sjafjell, ‘How Company Law has Failed Human Rights — and What to Do About It' (2020) 5 Business
and Human Rights J. 179.

104 See C. Villiers, ‘A game of cat and mouse: Human rights protection and the problem of corporate
law and power’ (2023) 36 Leiden J. of International Law 415.
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and reduce adverse impacts within supply chains more effectively. This may entail shifting the
internal distribution of power from shareholders to stakeholders or requiring directors to
assume expanded duties.
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