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Abstract

The object of this thesis is to assess the legality of the use of force against Iraq 1n 2003.
To do so, the study examines the validity of the justifications put forward by the US
and the UK for their action in light of the existing regulations on the use of force. These
justifications are as follows: i) the Security Council authorization for the use of force;
11) the right of self-defence in pre-emptive action against threats from Iraq; iii) the right
of pro-democratic intervention in Iraq in order to relieve the Iraqi people of vast and
continuing human nights violations by the despotic regime of Saddam Hussein.

The thesis begins with an introduction which indicates the scope of the study, the

approach adopted and the outline of the thesis. The opening chapter reviews the
regulation of the use of force under the UN Charter. The second chapter examines the

Iran-Iraq war 1980-1988. The third chapter analyses the Kuwait crisis and its sequels.
Chapter Four interprets Resolution 678 according to the rules of interpretation in order
to determine whether the mandate of that resolution was extinguished after Iraq had
been expelled from Kuwait, or still governed the situation in 2003. Chapter Five
investigates the rules governing armistice agreements in order to explore whether the
coalition forces had the right to terminate the cease-fire and resume hostilities, without
new authorization of force, on grounds of Iraq’s violations of the conditions established
in the cease-fire Resolution 687. The sixth chapter scrutinizes the legality of the
disarmament sanctions imposed upon Iraq in Resolution 687 and Iraq’s right to defy the
implementation of these measures, should their imposition be proved to be an uitra
vires act by the Security Council. Chapter Seven examines the validity of the argument
that the invasion was a pre-emptive self-defence against threats from Iraq. Chapter
Eight inspects whether the invasion can be characterized and justified as a ‘pro-
democratic’ war. Finally, the conclusion summarises the findings of the research.
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Introduction

A. Purpose

The use of force against Iraq in March 2003 by the US and the UK was extremely controversial

and its legality was challenged by some States including close NATO allies such as France and

Germany. In the legal literature, commentators are severely divided between dissentients and
advocates whose opposing positions have become well-entrenched in the last four years.
Dissentients consider the 2003 invasion a flagrant violation of the UN Charter; some went as far
as describing the action as a Crime Against Peace in the Nuremberg sense and a sign of the
collapse of the UN system. On the other hand, advocates viewed Operation Iraqi Freedom as a
defining moment for international law and a vindication of the authority of the United Nations.

This thesis is concerned with the legality of the use of force against Iraq in 2003. The key
question to be considered is whether the use of force against Iraq in March 2003 was consistent
with the framework of the use of force under the UN Charter and the contemporary customary
rules or whether it was in infringement of international norms. Although this topic has been

discussed frequently since the invasion, however, no comprehensive study of all the legal aspects

of this conflict or detailed account of the justifications put forward by the US and the UK for

their action has been undertaken.

B. Scope

One of the perplexing issues regarding the 2003 action is its outcomes vis-a-vis the purposes
stated by the US and the UK for the invasion. The invading powers claimed that the objectives of
the war, among others, were to find and destroy Iraq’s weapons of mass destruction and to
relieve Iragis from the continuous violations of human rights by Saddam Hussein’s vicious

regime. However, at the time of concluding this study, no weapons of mass destruction have yet



been discovered and violence on a massive scale, which can fairly be described as a civil war,
has broken out between different sects of the Iraqi population, mainly the Sunnis and Shiites,
since Saddam’s regime was toppled. Although these ex post developments have intensified the
case against the war, however, they do not directly bear on the justification for the use of force

ex ante. What is important for jus ad bellum purposes is the facts that existed at the time the
hostilities were commenced, not what transpired afterwards. Accordingly, this study will be
confined to the facts that existed in March 2003 and will not take into account the consequences

that unfolded after the invasion.

C. Approach

The main concern of the present study is to assess the validity of the justifications put forward by
the US and the UK for the invasion in light of the contemporary regulations on the use of force.
These justifications are as follows: i) the Security Council authorization for the use of force; ii)
the right of self-defence in pre-emptive action against threats from Iraq; iii) the right of pro-
democratic intervention in Iraq in order to relieve the Iraqi people of vast and continuing human

rights violations by the despotic regime of Saddam Hussein.

In testing the legal validity of these justifications 1t has been essential to address in detail some
doctrines of the use of force, such as the concept of anticipatory self-defence and the new
doctrine of “preventive self-defence” or what is known as the “Bush Doctrine”, the use of force
against non-State actors and States that support and harbour terrorists, and the humanitarian
doctrine of pro-democratic intervention. Deep analysis will be carried out, throughout the thesis,
of the pertinent State practice, doctrinal views, statements by States’ Representatives in the

Security Council, and jurisprudence. Nevertheless, it has been deemed essential to dedicate the

first chapter of the thesis to an overview of the Charter regulations on the use of force and thejr



travaux préparatoires, in an attempt to determine the drafters’ true intentions regarding some

controversial 1ssues which have appeared in practice.

It should be noted that, whilst the main area of research is the rules governing jus ad bellum, the
topic under discussion prerequisites investigating other areas of international law such as the

rules of treaty interpretation, the law of international organizations, the doctrine of estoppel and

the rules of ius in bello. These subjects will be examined throughout the thesis in connection

with the relevant context.

It has also been essential to highlight the background and attitude of Saddam Hussein’s regime
and its record of violence and violation of international norms which led to the deterioration of
its reputation among the international community and was the raison d'étre behind the decision to
topple this regime in 2003. From this perspective, it has been deemed appropriate to dedicate the
second Chapter to a brief examination of the Iran-Iraq War 1980-1988, in order to demonstrate

the effects and developments set in motion by this war, long before the Kuwait crisis and its

consequences which led to the 2003 invasion and the overthrow of the Iraqi government.

D. Outline of the thesis

The thesis is composed of eight chapters. The first chapter reviews the regulation of the use of
force under the UN Charter including the following points: the historical development of the
rules of the use of force in international relations: the prohibition of the use of force in

international relations established by Article 2(4); the powers and authorities conferred upon the
Security Council under Chapter VII; the right of self-defence under Article 51 and the major
1ssues raised in practice regarding the interpretation of this right.

The second chapter examines the Iran-Iraq war 1980-1988. It analyses the origins of this long-

lasting conflict and the legal justifications put forward by Iraq for its commencing for the

hostilities. The chapter also underlines the poor showing of the Security Council and the



ambiguous reaction of the world major powers towards the war which could be considered
significant influences on Saddam Hussein’s subsequent behaviour.

The third chapter provides a comprehensive analytical view of the Kuwait crisis and its sequels.
It examines Irag’s invasion of Kuwait and the events following this crisis, up to Operatiorn

Desert Storm, including the measures taken by the Secunity Council in response to the Iraqi
aggression; the “authorization technique” of the use of force invented by the Council in this
crisis, which set a precedent for subsequent situations in which the Council deemed appropriate

the use of military force; and the proportionality of the force used by the coalition forces in this

conflict.

Chapter Four focuses on the principal legal justification put forward by the US and the UK for
the 2003 action, namely, the authorization of the use of force established by Security Council
Resolution 678. The key question to be considered is the whether the mandate of that resolution
was extinguished after Iraq had been driven out of Kuwait, or still governed the situation in
2003. The chapter begins by studying the theories and principles of interpretation, including the
Vienna Convention on the law of treaties, and their applicability for interpreting the Security
Council resolutions. Resolution 678 is then interpreted according to these rules.

Chapter Five is concerned with the argument advanced by the US and the UK regarding Iraq’s
material breach of the terms of Resolution 687, which laid down the conditions of cease-fire
between Iraq and the coalition forces in 1991. The Chapter examines the customary ruleg
governing armistice agreements and whether these rules have been affected by the law of the UN

Charter. It also observes the Vienna Convention’s rules on the termination or suspension of

treaties by one party on grounds of violation by the other party and the applicability of thesa

rules in case of violation of a cease-fire agreement.



The sixth chapter scrutinizes the legality of the disarmament sanctions imposed upon Iraq in
Resolution 687 and their compatibility with the principles of the UN Charter. The purpose of

doing so in relation to the general purpose this study is to explore whether Iraq had the right to
reject or defy the implementation of these measures, should their imposition be proved to be an

ultra vires or unconstitutional act by the Security Council. To this end, the chapter examines two

fields of international law: i) the law of international organizations concerning ultra vires acts; ii)

the doctrine of estoppel and its applicability in regard to Iraq’s notification of acceptance of

Resolution 687 and the sanction imposed therein.

Chapter Seven is concerned with the second justification given for the invasion by the US and
the UK, which is their right of self-defence in pre-emptive action against threats from Iraq. This
claim was of considerable relevance to another major incident that affected the law of the use of
force and influenced the situation in Iraq, that is, the events of 9/11 and its aftermath, including
the war on Afghanistan in 2001. Therefore, the chapter starts by examining the rules governing
the use of force against terrorism before and after the events of 9/11 and State practice in
response to terrorist attacks. It highlights the significant changes and alteration of the traditional
right of self-defence brougﬁt about by 9/11 and its aftermath and discusses how far the use of
force against Iraq in 2003 could be justified as a defensive war against terrorism in the light of
these developments. The chapter also examines the new doctrine of preventive self-defence
adopted by the US administration after the 9/11 attacks and its legality under the Charter system,
Including State practice as to anticipatory self-defence and to what extent the invasion of Irag
would be accepted on the grounds of this doctrine.

The last chapter looks at the third legal ground for action, which is the humanitarian claim of
pro-democratic intervention against the despotic regime of Saddam Hussein. The chapter

examines the legal theories that have been said to support a doctrine of unilateral pro-democratic



intervention and their compatibility with the Charter framework of the use of force. It also
studies cases that are frequently cited as models for pro-democratic intervention, either unilaterq]
actions taken by individual States or multilateral actions taken under the authority of Security
Council to restore democracy, in order to explore whether these practices signify an emerging
rule allowing pro-democratic intervention against tyrannical regimes. The chapter finally
examines the merits of the Iraqi case and whether it can be charactenzed and justified as a ‘pro-

democratic’ war.



Chapter 1

Regulation of the Use of Force under the United Nations Charter

Introduction

The impetus behind the creation of a collective security organization, with its ambitious
assumption that the use of military power by States could be constrained and even outlawed,
developed from the debacle of World War II. The Charter system was a marked departure from
that of the League of Nations, and the language of the Charter provides a new terminology and
the first expression of the basic rules in their modemn form. The UN Charter is explicit in its aim
of bringing in a new global era in which State’s recourse to force as an instrument of State’s
policy is abolished, in favour of a system of collective security. This is to be achieved by the use
of international military police forces, as well as by measures such as diplomatic and economic
sanctions. Such measures are to be used solely by the UN, acting as a united body. However, the
Charter does not completely outlaw the unilateral use of force in international relations. If the
word “prohibition” had been used, it would mean that force could never lawfully be used under
the provisions of the Charter, and this is not the case. What the Charter does is to regulate rather

than prohibit the use of force.

This chapter will examine the Charter regulations of the use of force and the major issues

regularly associated with their interpretations. The first section briefly reviews the rules of the
use of force in the period prior to the creation of the UN. The second section focuses on the
prohibition of the use of force in international relations established by Article 2(4). The third
section looks at the collective security system created by the Charter, including the powers and
authorities conferred upon the Security Council by Chapter VII, the model of enforcement action

envisaged by the drafters of the Charter and restrictions on the Security Council’s authority. The



fourth section reviews the travaux préparatoires of Article 51 in order to investigate the
intentions of the drafters regarding the scope of the right of self-defence. The final section
highlights some wvital issues raised among States and writers regarding the interpretation of
Article 51, including the duration of defensive measures, the definition of “armed attack™ ang
whether anticipatory self-defence is permitted under Article 51. The conclusions reached in this

chapter will be depended upon in the remainder of the thesis.



Section A: The use of force prior to the UN Charter
Prior to the 20™ century, no prohibition of the use of force by States existed; States had the right
to wage war to protect their interests, and at their own sovereign discretion.’ In the absence of

legal regulation of the use of force or of a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>